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UPPER BURMA RULINGS. 


——— i 


Before G. W. Shaw, Esq., C.S./. 
MI SAW w S—. 
Mr. A, C. Mukervjee—for the Respondent. 
Criminal Procedure—488. Maintenance—thildren living separately. 


24 pe Mee Me v. Nga Kyaw, U.B.R., 1902-03, [, Cri, Pro., p- 7, 
anmrmed. 

Mi Gauk v. Po Hmi, U.B.R., 1904—06, I, Cri. Pro., p. 39, affirmed. 

Pachu Daso vy. Sri mottt Sudkhamonni, 16 W.R., 62 (72). 

x ik af f * 

_ The parties Mi Saw and S—— were married according to 
Muhammadan law and had nine children. S —~, an Accountant in 
the Treasury, was transferred temporarily to Moulmein, and during 
his absence Mi Saw was convicted under the Gambling Act. On 
tnis ground he divorced her when he returned. After four 
months Mi Saw applied for maintenance for al] the children but 
the eldest, a young man of 21 who was married and earning his 
own living. Mi Saw said that the eight children for whom she 
claimed maintenance were all living with her and that for three 
months § -had not furnished any support for them. 

Apparently S did not deny this. His defence was that the 
four elder children were able to maintain themselves, and as to 
the four younger ones he said that he was “ willing to support them 
as usual, but not through her” (Mi Saw). What he seems to 
have meant to say was that-he would not support them unless 
they lived with him. He stated in Court that he had sent several 
‘times to ask that the children might be restored to him, but he 
failed to prove this. He did not. even ask Mi Saw in cross- 
examination whether he had called upon her to send the children 
back to him. As regards the children unable to maintain them- 
‘selves, the case is thus on all-fours with Mz Gauk v. Po Ami (1). 

That decision affirmed i Nyetn Mev. Nga Kyaw (2) and 
extended the rule there laid down to original applications, 

As the learned Advocate for S—— before me has. sought to 
reopen the question, I have referred to the original authorities. I 
find that on the point in question section 316 of the Code of 
‘Criminal Procedure, 1861, was practically identical with section 
488 of the Code of 1898. Mr. Irwin’s remark in M7 Gauk's case 
on Pachu Daso y. Srimottt Sudhamonnt (3) therefore does not 














(3) 16 W.R., 62 (77). 


{1) U.BR., 1904—06, I, Crl. Pro. 39. | (2) U.B.R., 1G02-03, I, Crl. Pro., 7. 
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dispose of that decision. But there is no reason for dissenting 
from the conclusion he arrived at. There is nothing in Pachy 
Daso's case to show that the other side of the question was put 
before the learned Judges, Living together inthe case of husband 
and wife isa thing of a special character. [t is an incident 
of matrimony. It is therefore intelligible that the legislature - 
should provide that maintenance is not to be paid toa wife living 
separate, unless she has good.cause for refusing to live with the 
husband, . 

The case of children is different. Where the parents have 
divorced, the children, if in the mother’s custody, must be living 
separate from the father. But that is no reason why he should 
not maintain them. 

if he wishes them to live with him, his obvious course is to 
get an order from the proper authority giving him the custody of 
them. Until he does that he cannot justly refuse to maintain them. 


- on the plea that they.will not live with him. I think this is why 


Criminal - 
Revision 
Case No. 103 
of 19ro, 


March rth, 


the Code says nothing about children living separately. 
The only points for determination in the present case are there- 


‘fore whether any, and if so which, of the eight children are able 
‘to maintain themselves, and what maintenance S 





is to pay for 
each of tive children not able to maintain themselves. 
* * oe bd | * 


Before'G. W. Shaw, £sg., CSL. 
NGA PO YON ». KING-EMPEROR. 
Mr. Tha Gywe—for Applicant. 
»~ Criminal Procedure—1go (1) (a), (6)and (c). 

Where a Magistrate ina case sent for trial by the Police, directed- 
another accused person to be put in the dock, held— that he took cognizance: 
under section 190 (1) (8). 

Nga Paing v. 0.£., U.B.R., 1897—o1, 1, 56, affirmed. 

Khudi Ram Mukarjt v. O.E., (1896) 1 C.W.N., 105. 

Fagat Chandra Mosumdar v. Q.E., (1899), 1.L.R. 26 Cal., 786. 

Charu Chandra Das vy. Norendra Krishna Chakravarti,  (igooy 
4 C.W.N,, XLV. 

O.E. vy. Hirashankar, (t898) Ratanlal’s Unreported Cases, p..951. 

The Police sent one San Baik for trial on a charge of stealing 
a pony (section 379, Indian Penal Code). The Magistrate began 
his proceedings by examining .the Sub-Inspector of Police who. 
investigated the case. On the Sub-Inspector’s evidence the. 
Magistrate directed the Applicant, who was present in custody: — 
on another charge, tobe put in the dock along with San Baik, 
re-examined the Sub-Inspector and proceeded against both 
accused together, and in the end convicted them. 

It is contended that the Magistrate took cognizance of the case 
as against’ Applicant, Po Y6n, under clause (¢) of section Igo (z), 
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Criminal Procedure Code, and consequently that as he did not 
proceed under section 191 his proceedings were void. 

This is the point dealt with in Vga Paing v, Q.E.{1), the case 
on which the Sessions Judge relied. 

It is contended on Applicant's Lehalf that Applicant having 
been examined as a witness in the Police investigation made an 
important difference, and that the cases of Khudt Ram Mukarji 
v. O.£. (1896) (2) and O.Z. v. Htvashankar (1898) (3) should 
be followed. 

The first of these‘cases was decided by a Bench of two Judges, 
Messrs. Kinealy and Jenkins. It was a case of a witness turned 
into an accused: but was otherwise on all fours with all the other 
cases. No reasons are given for the conclusioncome to. There 
is ncthing to show that the decision in any way proceeded on the 
ground of the man having been a witness, and I am unable tosee 
in what conceivable way the fact can berelevant to the question 
under consideration. The witness might want time, having had 
no previous warning, to defend himself. But that is a totally 
different question. The Applicant it may be noticed in the 
present case, though examined asa witness by the Police, was 
not sent as a witness before the Magistrate. 


The second case was decided by a Bench of two Judges of 
tke Bombay High Court (Messrs, Parsons and Ranade). The 
judgment is extremely brief, and no reasons are given for the 
conclusion. It wasa case where one man was sent for trial by 
‘the Police on a charge of robbery, and the Magistrate after hear- 
ing some of the evidence ordered the arrest of four more persons. 

In both these cases it was held that the Magistrate proceeded 
under clause (¢) of section 190 (7), Criminal Procedure Code. 
On the other hand, we have the decisions followed in Vga 
Paing’s case. These were :— 

(i) Jagat Chandra Mozumdar v. O.E. (1899)(4), which was 
decided by J.J, Ghosh and Wilkins. A complainant made a 
complaint to the Magistrate charging three persons with various 
offences: The Magistrate, after examining the complainant and 
some witnesses on his behalf, issued processes against the three 
persons charged and another person. It was held that the 
Magistrate took cognizance under clause (a) of section 190_{7), 
Criminal Procedure Code, against the latter, 

(ii) Charu Chandra Dasv. Norendra Krishna Chakravartz 
(1900) (5), which was decided by J.J. Prinsep and Hill. The 
report is quoted atlength in Nga Paing’s case. The essential 
facts were similar, 

On the face of them these decisions are every whit as good 
as:the two previous ones. They do not refer to the earlier cases 
or expressly dissent from them. But they are later, and they 


(x) U.B.R., 1897—or, I, 56. | (3) Ratanlal’s Unreported Cases, p. 951, 
(2) 1C,W.N,, ros. (4) L.L.R. 26 Cal., 786. 
(5) 4 C.W.N., XLV. 
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were followed in Nga Patng’scase. { see no ground for doubtins 
the corctness of the decision in that case. The wiew of the 


- law taken in if is reasonable: and the two earlier decisions do not 


supply any material tending to throw doubt upon it. I hold 
therefore that the Magistrate in the present Case took cognizance 
under clause (4) and not under clause {c) of section r1go0 (z), 
Criminal Procedure Code. In my opinion he acted in a very 
proper manner. ‘The Police papers were evidently before him. 
He could see from. them that Applicant was stated by witnesses 
to have been concerned along with San Baik. He was only 
doing what was right in directing Applicant to be put in the dock 
along with San Baik. No bias is to be inferred from this, and 
the proceedings furnish no indication of bias. The conviction 
was reasonable, and the punishment was by no means excessive. 
The Application is dismissed. 


SS! ee 


Before G. W. Shaw, Esq., C.S.1. 
_NGA PU GYI 2. KING-EMPEROR. 
Mr. ¥. 0. Chatterjee—for Applicant. 
Mr. H. M. Litter,Government Prosecutor—for the-Crown. 
Criminal Procedure Code—r10 (c). “Protecsing or Harbouring.” 


Held,—It does not amount to protecting or harbouring a thief merely 
{a)to employ asa hired labourer or assuciate with a man who has. a 


’ previous conviction of theft for which he has suffered punishment, even if 


he subseyuciitly commits a new offence ; (4) to employ as 2 hired labourer or 
associate with a man who is, or is reputed to be a thief. | 


Ram Rich Pal.v. 0.£., U.B.R., 1897—01, I, 133. 


Applicant is a scion of a Salin thugaung family. te has not 
yet come into his own, as his mother and grand-mother are 
alive. Recently his house, or rather his mother's or grand- 
mother’s house’ was dacoited, and some of the neighbours were 
fined on his information for not resisting the dacoits, while the | 
ward-headman, and block-elders, as the Subdivisional Magis- 
trate says, were called upon to explain their conduct. These 
people are witnesses against Applicantin thepresent'case. They 


_ say that Applicant received and associated with thieves or at 


‘least with certain specified persons, Nga Ni, Lu Pe, San Hla, 
Nga Hmun, Po Sein, Kya Gaing, Po -Thaung and Po Tha, some 
of whom at least they say were reputed thieves. They insinuate - 
that he fell-out with his rascal friends and that the latter there- 
fore attacked his house, not to commit an ordinary dacoity, but’ 
to kill him for cheating them. . : 7 

The second class Subdivisional Magistrate found ‘Applicant 
to have protected. or harboured thieves [section-£ 10 (¢), Criminal. 
Procedure Code] arid ordered him to find security for one year, 

The District Magistrate confirmed the order in appeal. 
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The Subdivisional Magistrate interested himself in the inves- 
tigation, if he did not initiate the prosecution, and on this 
account asked the District Magistrate to try the case himself. 
From his own account of the matter, I think it is clear that he 
came withiz section 55, Criminal Procedure Code, (see Ram 
Rich Pal v. QE.) (1). . 

The District Magistrate thought there was no reason why 
the Subdivisional Magistrate should not try the case. "He was 
at liberty, under section 556, to permit the Subdivisional Magis- 
trate to try it. ‘But I doubt if he exercised a wise discretion in 
doing so. The Subdivisional Magistrate’s judgment shows that 
the burden laid upon him was too heavy. With every intention 
of deciding only on the evidence before him, he was unable to 
exclude from consideration matters that were not in evidence. 

The Subdivisidval Magistrate added to his difficulties by 
recording all sorts of statements without apparently considering 
whether they were admissible :—at all events, he recorded many 
that were inadmissible. 

The inconvenience of this is two-fold: it is a laborious task 
to separate the wheat from the chaff, and at the same time the 
inadmissible statements are calculated to influence the mind, 
which they daght not to do. 

it is doubtful whether the Subdivisional Magistrate correctly 
distinguished between what was admissible evidence and what 
Was not. 

The District Magistrate rightly stated the essential points of 
the case, but he was not precise enough in dealing with the 
question of Applicant’s assistance of Lu Pe in'his appeal, and 
there is inconsistency in his acceptance of the evidence as 
sufficient to show that Applicant was generally “reputed to 
harbour thieves, viz. Lu Pe and others,” after eliminating all 
the others on the ground that they had not been shown to be 


thieves. I go further and say that the District Magistrate was 


in error in finding Lu Pe to be a thief. He had at a. previous 
date been convicted of cattle theft. There was no -proper proof 
of this previous conviction or any other previous conviction referred 
to in the proceedings, bat they were admitted. But he had 
undergone a year’s imprisonment for his offence, and was. there- 
fore no longer a thief within the meaning of Section 110 (c), 
Criminal Procedure Code, by reason of the cattle theft. I think 

this is quite clear. Otherwise the law would be grossly unjust. 
F * ** * * * 


“ Harbouring ” is defined in section 216B, Indian Penal Code, 
and the definition is-explained in Mayne’s Criminal. Law of 


India, 3rd Edition, paragraphs 260—264 of the Commentary. . 
He says:—“ The defivition in 216B (Indian Penal Code) is. 


itself a compendium of the- principal acts which at common law 
rendered a man an accessory after the fact.’ He quotes from. 


—_ —— 





r ——— 


(1) UBR., 1897—or, I, 133. 





a summary -of these given by Hawkins:—"“ Any assistance. 
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_ whatever given to one known to be a felon in order to hinder his 


being apprehended or tried, or suffering the punishment to 
which he is condemned, is a sufficient receipt for this purpose; 
as where one assists him with a horse to ride away with, or with 
money or victuals to support him in his escape, or where one 
harbours and conceals in his house a felon under pursuit, by 
reason whereof the pursuers cannot find him, and much more 
when oné harbours in his house and openly protects such a 
felon, by reason whereof the pursuers dare not take him,” etc. 
Again he says : ‘The acts which amount to harbouring must 
under section 212 be done with the intention of screening the 
offender from legal punishment, and under section 216 with the 
intention oi preventing him from being apprehended. If a man 
from mere motives of humanity, and without any intention of 
enabling the fugitive to escape from justice, were to give food to 


-a man who was starving, or surgical assistance to one who was 


wounded, even with a full: knowledge of his. character, it would 
seem that he had committed no criminal act.’’ The “ protecting - 
or harbouring ’’ of section 110 (c), Criminal Procedure Code, 

seems to contemplate assistance of the former kind, and not of 

the latter. I think the clause is designed to meet the case of the 

professional receiver of stolen property who assists the thief after 
the theft by relieving him and encouraging him, protecting him 

from discovery and arrest, and helping him to dispose of his 

stolen property. Ido not think it applies to a mere associate of 

suspected thieves ; or of persons who have at some previous date 

been convicted of theft and have served their sentences. The 

Subdivisional Magistrate and the District Magistrate alike seem 

to have omitted to consider what “ protecting or harbouring ” in 

section 110 (c) signified. The proceedings do not show what 
Burmese word or words the Subdivisional Magistrate translated 

by “harbouring.” ~But the Charge-sheet and Information use 

only the words c003Sc0]Es006s000505, which mean nothing more 

than “receiving and associating (or associating closely) with,” 

and the evidence went no further than this apart from the word 

‘ harbour ” which the Subdivisional Magistrate used. 

How far astray the Subdivisional Magistrate went appears 
in a striking passage in his judgment where he said : “ It seems 
clear that Nga Pu did actually employ Nga Ni (as a hired 
labourer), and that in employing a man who must have already 
had some previous convictions he was really protécting a thief 
who had not reformed, for if he had not reformed-he would not 
have committed the theft for which he is now in jail.” Suppose 
the Applicant, out of pity, gave employment to a released convict 
who professed to have turned over a new leaf, and the man after 
a time relapsed,—committed a new offence either because he had 
never really reformed, or because he succumbed to temptation. 
According to the Subdivisional Magistrate, Applicant must be 
judged by the subsequent conduct of his protegé, and must be 
held to have protected a thief within the meaning of section rro. 
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This is monstrous. The District Magistrate’s view of Lu Pe’s 
case is perhaps worse. [!u Pe did not fall from grace after 
Applicant befriended him; at ali events he was not proved to 
have done so. He was charged with complicity inthe Kanbaung 
dacoity but ultimately acquitted. His only offence was that he 
had a previous conviction. Applicant, as the District Magistrate 
found, protected or harboured a thief by simply giving Lu Pe 
employment as a hired labourer, or receiving lim at bis (mother’s) 
house. This is, if anything, more monstrous stil. 

I leave out of account Lu Pe’s conviction in the Kanbaung 
dacoity-case since the conviction was reversed in appeal. As to 
Applicant helping Lu Pe or his wife and brother-in-law to raise 
money and engage an Advocate to argue his appeal, Lu Pe was 
as a matter of fact acquitted by the officiating Judicial Commis- 
sioner because there was no trustworthy corroboration of the 
approver’s evidence implicating him. But whatever the ground 
might have been, the acquittal was the final order in the case. 
Lu Pe must therefore be presumed to have been wrongly convicted 
in the first instance, and no offence can be imputed to Applicant for 
helping him to get the wrong-conviction set aside. On the contrary, 
it ought to be reckoned to his credit that he did so. itseems to 
be almost assumed in the proceedings now before me, that Lu Pe 
was guilty, and that it was a criminal act to assist him in estab- 
lishing his innocence. On the same principle, the Advocate who 
argued his appeal, and the Judge who acquitted him, might be 
held to have protected or harboured a thief. It is hardly con- 
ceivable that the Magistrates should have entertained a doubt on 
this point. We must then put on one side all that relates to 
Applicant assisting Lu Peto defend himself in the Kanbaung 


dacoity-case. 
If we assume that the admissible parts of the evidence against 


Applicant are true, they come to this, that Applicant received — 


‘at his mother’s (or grand-mother’s) house and employed or 
associated with (1) two ex-convicts (Nga Ni and Lu Pe), of whom 
one Nga Ni subsequently committed a new offence and was sent to 
jail again—some four or five years before the present proceedings ; 
(2) two persons (San Hla and Nga Hmun) who were regarded by 


the neighbours as thieves, though they had no previous convictions, 
and one of whom (Nga Hmun) subsequently with accompliees - 


committed the dacoity at Applicant’s house, and was convicted 
and sent to jail for doing soon Applicant’s information ; and (3) 
the son-in-law {Po Sein) and son (Kya Gaing) of the man (San 
Hla) in (2) who did not get convicted. = 
* * * + a 
It is unnecessary to decide whether it is sufficient for the 
purposes of section 110 (c) to prove that the persons harboured 


are reputed thieves. 


Applicant perhaps displeased his neighbours and excited their , 


suspicions and fears by employing or associating with persons of 
doubtful character and bad repute. But assuming them to be 
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thieves, there was no proof that he protected or harboured them, 
within the meaning of section rro (c). 

On this ground the Subdivisional Magistrate's order is set 
aside and the bond is cancelled. 


Before G. W. Shaw, Esqg., C.S.1. 
NGA YAN E w. KING-EMPEROR. 
Mr, ¥. C. Chatterjee,—for the Applicant. 
Penal Code—ar4. 


field,—that the words “ disposing of ” in section 414 must-be interpreted 
by the light of the words they are associated with, vfz,, ‘cuncealing” and 
““making away with,’ and cannot be taken te include restoring to the 
OWners. , 

And where the accused was found to have restored tothe ownérs jewel- 
lery believed to have been stolen by his son, and then to save his son from 
punishtnent denied all knowledge of the matter, and on this ground was con- 
victed under section 414,— 

Held,—that the accused committed no offence. 

The Applicant, Yan E, was convicted by the Subdivisional 
Magistrate “under sections 380 and 414,” Indian Penal Code, and 
sentenced to 45 days’ rigorous imprisonment. ae 

What the Magistrate found Applicant to have done was to 
restore to the owners some Rs. 250 worth of jewellery which had 
been stolen from his sister-in-law, Mi O, and her husband, Chaw 
Ge. Applicant himself, a man of 50, was not suspected of having 
committed the theft or of having had a hand in it at all. 

There was some ground for suspecting Applicant’s son, Po 
Hnit. There was evidence that he pawned two pieces of metal 
resembling some of the stolen property, and there was evidence ° 
that Applicant, on being informed of this, promised to get the 
stolen property back from his son. Confirmation was supplied 
by the fact that Applicant returned the property. 

The Magistrate said that the Police sent Applicant for trial 
because Applicant would not explain from whom he got the 
property he returned. 5. 

Applicant in fact denied having ever returned the property. 

* The Magistrate’s conclusion was that Applicant’s motive was 
to save his son from being punished, and he was of opinion that 
his conduct in returning the property and then denying it with 
this object amounted to “ assisting the act done by his son.” 

Apparently he thought that this brought Applicant either 
under section 380 or section 4:4, and it did not matter which. 

On appeal the Sessions Judge altered the conviction to one 
under section 414. It is, ofcourse, quite plain that section 380 
could not apply. Dealing with the property after the theft was 
committed would not amount either to theft or to abetment of 
theft ; a reference to the definitions of theft and pf abetment is 
sufficient to show that. But the Sessions Court's Sudomenit does 
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not explain what considerations led the learned Judge to think that Nea Yaw. . 


section 414 applied. 

_ On the face of it section 414 seems to refer to assistance given 
to 2 thief to enable him to conceal the stolen property or convert 
it to his own uses. 

The language used is (voluntarily assists in) “concealing, or 
disposing of or making away with.” The ordinary canon of con- 
struction is that “ when two or more words susceptible of analo- 
gous--meaning are coupled together noscuntur a socits, they are 
understood to be used in their cognate sense: they take as it were 
their colour from each other,” e.g., “an act which made it felony 
to break and enter into a ‘ dwelling, shop, warehouse or counting- 
house,’ would not include a workshop, but only that kind of shop 
_ which had some analogy with a warehouse, that is one for the sale 
of goods.” “On the same principle an Act which prohibits the 
‘taking or destroying’ the spawn of fish would not include a 
‘taking’ of spawn for the purpose of removing it to another bed ; 
for the word ‘destroying’ with which ‘taking’ is associated 
indicates that the taking which is prohibited is dishonest or mis- 
chievous.” | 

So the general word which follows particular words of the same 
nature as itself takes its meaning from them, and is presumed to 


be restricted to the same genus asthose words. “The11 Geo. II, 


C. 19, which authorizes the distress for rent of ‘corn, grass or 
other product’ growing on the demised lands, includes only pro- 
ducts similar to grass and corn, but not young trees, which, though 
unquestionably products of the land, are of a different character 
from the products specified by the earlierterms.” ‘The 3 and 4 
Will. IV, C. 90, s. 33, which enacted that the owners of ‘houses, 
buildings and property other than land’ rateable to the poor 


should be rated at thrice the rate imposed on the owners of the. 


land, was held-confined to that kind of ‘ property other than land’ 
which was ejusdem generzs with houses and buildings and that a 
Railway, a canal with its towing paths ...... were not 'com- 
. prised in the expression but were rateable as land.” aa 


These extracts from Maxwell on the Interpretation of Statutes,* 


where many other instances are given, suffice, I think, to show that 
in the case of section 414, Indian Penal Code, the words “ dis- 
posing of” must be interpreted by the light of the words they are 
associated with, vzz., “concealing” and “ making away with,” and 
that they cannot be taken to include “restoring to the owners.” 

It is to be observed that section 215 provides a special punish- 
ment for restoring to the owners, for a consideration, unless all 
means are used to cause the apprehension and conviction of the 
offender. siele) . 

The mere restoration by itself is not madean offence. Again 
section 201 punishes the causing of evidence of an offence to 
disappear, or giving false information respecting an offence,—with 
the intention of screening the offender. 


* 4th Edn., pages 489 segg. 
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But it is difficult to see how the restoration of stolen property 
to the owners could be regarded as causing evidence of the 
offence to disappear. 

And I do not think it would be either fair or permissible to 
convict Applicant of giving false information under this section, 
merely because, with a view to save his son, he denied all know- 
ledge of the restoration when required ‘to explain it. 

Of course the Applicant was not charged with an offence ind er 
section 201. But I'do not consider that it would have been 
proper to charge him with such an offence. 

It is to be noted that, as far-as the proceedings show, Applicant 
was under no legal obligation to give information of the offence 
of theft of jewellery—(Section 7, Village Act, and section 202, 


- Indian Penal Code.) 


Civil and * 
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It follows from the foregoing that in my opinion the Applicant 
committed no offence. 

The conviction: and sentence are set aside, and the Applicant 
is acquitted of voluntarily assisting in. the disposal of stolen 
property.—(Section 414, Indian Penal Code.) 

He-has been released on bail. ‘The bail bond is cancelled. 





Before H. E. McColl, Esq. 1.C.S. 
NGA TUN al . {ui KYE. 


_ NGA CHEIN MI SON. 
Mr. Zka Gywé—Advocate for | Mr. C. G. S. Pillay—Advocate for 
Appellants. él Respondents. 


Furisdiction—Redemption suti— Value of suzt. 


Held,—that in a suit for redemption of a usufructuary mortgage’ the 
subject-matter: of the suit is the land sought to be recovered, and that 
accordingly for the purposes of jurisdiction the value of the suit is the actual 
market value of the land at the time the suit is filed, 


Maung Kyaw Dun v. Maung Kyaw and one, t L.B.R. . 96. 
Kubair Singh y. Atma Ram, |, LR, 5 All, 332, 
Amanat Begam and one v. Bhajan Lal and of ers, LL.LR., 8 All, 438. 
gp enens Khemchand and onev. Balvant Narayan and others, 1.L.R., 
¥1 Bom., 5g 
Rawshasutes Baba Sathe v. Fanardan Apaji, LL.R., t4 Bom., rg. ' 
Mana Vikrama; Zamorin Maharaja Bahadur of Calicut v. Surya 


pargont Bhatta and another, I,L.R., 5 Mad, 284. 


‘The Respondents » ‘sued the Appellants for redemption of 


‘certain land for Rs. 339-8-10 in the Township Court.. The 
‘Appellants contended that as the value of the land was between 
‘Rs. 1,000 and Rs. 1,500, the Township Court had no. jurisdic- 
‘tion. They also contended that the amount due on the mortgage 


‘was over Rs. 1,200. 
The Township Court .gave Respondents a decree enabling 


them to redeem for Rs. 404-2- -o. ,On appeal the District Judge 
increased the amount to Rs. ‘474-2 2-0, Both Courts appear. to 
have confounded the valve of a. suit for pu rposes, of jurisdiction 
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‘with that put upon it for fiscal purposes. At any rate, neither 
Court quoted any authority for holding these values to be the 
same, though as a matter of fact as regards redemption suits there 
is such authority. 

In this appeal the question of jurisdiction has been raised 
again, and it is contended that the value of the suit for the 
purpose of jurisdiction is the value of the Jand sought to be 
‘redeemed, calculated according to section 7 (V), Court Fees Act. 
‘On the other hand, for the Respondents it is contended that the 
-value for the purpose of jurisdiction is the amount for which 
redemption is sought. In support of this contention Mr. Pillay 
‘has quoted several rulings, and he says that the practice in 
Upper Burma has for the last 20 years been as stated. 

After examining various decisions of the High Courts I am of 
‘opinion that neither contention is correct, and that the decision 
-of the Chief Court of Lower Burmain Maung Kyaw Dun vy. 
Maung Kyaw and U Myat San (1), namely, that the value of 
the suit is the market value of the land at the time the suit is filed, 
‘is correct. 

The question depends upon the meaning of the phrase 
“subject-matter of the suit” used in section 3, Upper Burma 
“Civil Courts Regulation. 

“ ‘The Suits Valuation Act gives a little assistance. A redemp- 
‘tion suit, when the land isin the possession of the mortgagee, 
as in this case, falls under section 7 (IX), Court Fees Act. Such 
a suit is not referred to in section 3 of the Suits Valuation Act 
which gives the Local Government power to make rules for 
determining the value of land for purposes of jurisdiction in 
«certain suits, noris it referred to insection 4. Section 8 runs :— 
“Where in suits other than those referred to in the Court Fees 
Act, 1870, section, 7, paragraphs V, VI and IX, and paragraph X, 
clause (dz), Court Fees are payable ad valorem under the Court 
‘Fees Act, 1870, the value.as determinable for the computation 
of Court Fees and the value for purposes of jurisdiction shall be 
the same.” Redemption suits are thus expressly excluded. 


-Consequently the ruling of the Full ‘Bench of the Madras High | 


‘Court (dissented from by two of the Judges) in Maza Vikrama, 
Zamorin Maharaja Bahadur of Calicut v, Surya Narayana 
Bhatta and another™, that in redemption suits the subject- 
wmatter of the suit is the amount expressed to be secured by the 
instrument of mortgage has been overriden by the legislature. 

In Kubair Singh v. Atma Ram® it was held: that in a 
‘redemption suit the subject-matter of the suit was not the 
amarket value of the land but the amount for which redemption 
‘was sought. This ruling does not. ‘conflict with section 8, 
Suits Valtation. Act. - The matter; however, was, not discussed 
~and no reasons: were given | for. the ruling. | 


cr: 1.E:B.Rs go: i i © LLR ‘5 Mad., ‘ax. 
(3) LL. R. 5 All, 332.. . 
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This ruling was followed in Amanat Begam and one v. 
Bhajan Lal and others‘, but again no reasons were given 
beyond the fact that there was a long current of rulings in favour™ 
of that interpretation of the phrase i subject-matter of the suit.” 

The case was heard by five Judges, and one of them, Mr. 


Justice Mahmood, dissented and gave what in my opinion were: 


very powerful arguments for holding against the view taken.. 
I shall quote some “of his remarks later. 


In Rupchand Khemchand and one v. Balvant Narayan and” 
others ™ it was held that the subject-matter was the amount due 


’ on the mortgage or the amount claimed on it by the mortgagee. - 


This was the view taken by the two Judges who dissented” from 
the Madras Full Bench ruling. If this view be correct, it follows 
that the mortgagee would have the absolute right to determine in- 
what Court the suit sh ould be brought, and could thus harass the- 
mortgagor with im punity, as stamp fees would still be calculated 


‘ according to the amount secured and not according to the amount 


claimed. | 
The. most weighty objection to the proposition that the - 


valuation should be calculated according to the amount for 
which redemption is sought and not according to the market 


value of the property is, in my opinion, that the title to a valuable 


property mortgaged for a petty,amount might then be decided in- 
a Court of low jurisdiction. “This objection is of the greatest 

weight in Upper Burma, where land has enormously increased in 

value. and where suits for the redemption of ancient mortgages - 
which ee petty sums, in which an absolute title to the land 
is set up by the alleged mortgagee, are very common. 

This objection was referred to in Rupchand Khemchand and* 
one-v. Balvant Narayan and others; but it was stated that 
though the title to valuable property might be in issue in a suit 
before a Court of low jurisdiction, the Court that heard the - 
appeal would be determined by the value of the property. This, 
however, would not be. the-case in Upper Burma. Under section. . 
12, ¢9); Upper Burma Civil Courts Regulation, an appeal from a 


‘ decree of a Township Court lies.to the District Court, and con-. 


sequently if a person sued. for redemption of property worth a. 
lakh of rupees alleging a mortgage for, say, Rs. 400, the Defendant 


_denying. the mortgage zm foto and setting up an absolute title, - 


and the suit were cognizable by a Township Court, the appeal J 
would lie to the District Court, and if the listrict Court agreed: 
with the Township Court on: ‘the facts and there were no‘point of” 
law involved, there would: be no further appeal. It -is obvious. 
that such a state of things would be utterly contrary-to-the spirit . 
of the Upper Burma: Civil Courts ‘Regulation. 


In Ramchandra Baba Sathey. Ffanardan Apaj? © the High, 


© 1L:R., 8 All, 48. | @) 1.L.R.. 11 ‘Bom.,:sot. 
” @) ALAR, 14 Bor, 19. 
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decision, apparently dissented from the view that the criterion 
_ was the amount remaining due on the mortgage, and held that it 
was “the amount of the mortgage the rights connected with 
which are the subject of contertion in the mortgage suit.” If 
by this is meant the amount originally secured by the mortgage, 
it seems to me that the decision, which was given after the Suits 
Valuation Act came into force, conflicts with that Act, because, if 
it was intended that in redemption sults the value should be cal- 
culated for purposes of jurisdiction in the same way as for fiscal 
purposes, paragraph IX of section 7 of the Court Fees Act 
would have been omitted from section 8 of the former Act. If 
it does not mean that, and does not mean the amount remaining 
due en the mortgage, but the total amount of the loans taken on 
the security of the property without allowing for payments made 
towards extinguishment of the mortgage, the decision does not 
follow previous rulings but Jays down a different critérion to.that 
arrived at in any other ruling. . 
_ It seems to me that there is much force in the following obser- 
‘vations made by Mr. Justice Mahmood in Amanat Begam and 
* another v. Bhajan Lal and others already referred to :—“ Again 
the allegation of the Plaintiff as to the extent of the limitation 


upon his ownership would seem to be equally inconclusive as to. 


the pecuniary extent and value of the dispute, for, whilst on the 
-one hand he may. be met by the plea that the mortgage charge is 
far higher than that stated by him, on the other hand I think that 
the learned Pandit for the Respondents put the matter very 
forcibly, when he said that there may be cases in which the Plaintiff 
-offers to pay nothing at all, because the whole amount of the 
mortgage money has been paid either from the usufruct or other- 
wise. I have called this last ‘argument forcible, because, if the 
extent of the money which the Plaintiff mortgagor offers to pay 
is to regulate the value of the subject-matter in dispute, in the 
case: contemplated there would be no standard for any calculation 
-of the value . . . . And ofcourse, apart from the.question of 


the mortgage money, a redemption suit may be met by the plea 


‘that either on account of foreclosure or prescription the right of 
wedemption no longer exists, and it is obvious that in such a dis- 
.pute the’ whole corpus of the property would be at stake,. whilst 
‘the ‘question of ‘jurisdiction lies at the threshold, and must be 
‘disposed of before the real merits of the litigation are entered 
‘upon . . . . which in cases of taxation everything is to receive 
‘a strict construction in favour of the subject, in questions of juris- 
diction the presumption is in favour of-giving jurisdiction to ‘the 
-highest Court.” 

_. It seems to me that in a suit for redemption the subject-matter 


“of the suit is the property which the Plaintiff seeks.to recover. — 


‘It obviously is so when the Defendant deniés the mortgage ‘and 
“sets-up a title of his own, and as the Plaintiff cannot always 


‘anticipate what defence will be set up before he files his plaint, it. . 
seems to me that the subject-matter should be held to be’ the 
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property in every case. -I prefertofollowthe decision in Maung 
Kyaw Dun v. Maung Kyaw and one rather than the rulings of 
the Indian High Courts, and in doing so I adopt Mc.. Justice: 
Mahmood’s reasoning. 

The Appellants : alleged in their written statement that the: 
land was worth between Rs. 1,000 and 1,500. The only evidence: 
as to the value of the land is that of the witness, Maung Pyu, who 


. states, that it is worth Rs.6o00. It must be taken therefore that: 


the land is worth more ‘than Rs. 500, and that the Townshin- 
judge had not jurisdiction to try the suit. | 
 * a aie : * * 


Before G. W, Shaw, EG 3h, 
NGA NYAN GYI v. NGA KYAW NYA. 
Mr. S.. Mukerjee—for Applicant. | Mr. C. G. S. Prillay—tor Respondent.. 


Mortgage— Usufructuary—lease by mortgagee whether determinable or. ° 
redemption —and whether the mortgagor vai redeem at any time of year 
without notzce. | ; 
Held,—that a. lease by a usufructuary mortgagee is determinable on 

redemption, aiso—that apart from custom the mortgagor is entitled to- 

immediate possession and therefore to compensation for obstruction. 
Shwe Thin v. Nga Nyun, U.B.R., 1904—06, II, Civ. Pro., 26. 
San Pyt v. Nga Tun, U.B.R. 1897—o1, IT, 414. 
Gour’s Law of Transfer i in: British India, Vol. 3, page 1223. 
Ghosh’s Law of Mortgage, 3rd Edition, page 376: 

_ Land cailed:zatyzz belonging to Plaintiff-Applicant was under 

mortgage and sub-mortgage.: The sub-mortgagec let to Tun Baw, 

who sublet to: Defendant-Respondent, Kyaw “Nya. Kyaw Nya 
again sublet. to Nga Si. All the leases were for the one year'1268. 

B.E., and were made in or*about the month of Wazo of that year. 

In 7awthalin Plaintiff-Applicant redeemed. The land was mayin 

which would be cropped-in 7asodwé. The sub-mortgagee on 


receipt of the mortgage-money told the tenant and sub-tenants to. 
give Plaintiff- Applicant possession. Plaintiff-Applicant put down. 


a’stock of paddy plants:on the land with a-view to planting them, - 


‘but Defendant-Respondent” by his protests prevented him from: 


using them. 
Plaintiff-Applicant therefore sued for damages, Atak he 
estimated at Rs. 100 being the entire value of a year’ s outturn in 
addy. . 
; Plaintiff-Applicant first: wed Nea Si snsuccossfully, and Ni ga. 
Si; as he says, also sued. Plaintifi-Applicaut’ unsuccessfully for _ 
damages forthe loss he sustained through Plaintiff-A pplicant pre- — 


. venting him from cultivating the Iand. Owing to the Sispaite: : 
nobody cultivated the land in the year in question. - 


The’ sub-mortgagee, Tun Baw and Kyaw Nya.had all got their- | 


- rent in advance and refused to give back any of it. 


These were'the facts.proved or admitted. Both the Lower- 


Courts decided against Plaintiff-Applicant. The Lower Appellate- 
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Court held that Plaintifi-Applicant redeemed too late in the year, 
that the lessee and sub-lessee were entitled to notice as pointed out 
in San Pytv. Nga Tun ™ and that Plaintiff-Applicant in preparing 
to cultivate before he had ascertained whether the lessee and sub- 
jessee were willing to give up pcssession, did not act in a business- 
jike manner, and was therefore entitled to no compensation. 

It may be noted that Defendant-Respondent merely denied 
having received intimation of the redemption. It is contended 
for Plaintiff-Applicant that the Lower Appellate Court was wrong, 
that the sub-mortgagee could not-give a better title than he had 
himself, that Plaintiff-Applicant was under no obligation to wait 
till after the cultivating season, and that if the lessee was damni- 
fied his remedy was against h's lessor. To bring the case within 
section 115, Civil Procedure Code, it is contended that the Addi- 
tional Judge of the Lower Appellate Court did not apply his mind 
to the fact that Plaintiff-Applicant was not a party to the 
tenancies, : 

The governing principles are those of equity, justice, and good 
conscience, but to assist in deciding on these principles the rules 
contained in the Transfer of Property Act as interpreted by deci- 
sions of the High Courts, and works like that of Dr. Ghosh on the 
Law of Mortgage, may be referred to. The learned Advocates 


have not cited any authorities, and I have ‘not been able to find . 


‘In the books anything about leases by usufructuary mortgagees 


such as we have in Upper Burma. 
The general rule is that a lessor cannot transfer a larger estate 


than he has himself. Hence a life-tenant cannot give a perpetual . 


lease. 
If the lessor’s interest is terminable on his death, or is depen- 


dent upon any other contingency, the lessee’s interest cannot 
enure beyond that period. _ | 
But though in such a case the lease is determined, the lessor 
is not thereby personally exonerated from such liability as he may 
have incurred by virtue of his covenants. He may then be still 


liable to pay damages for breach of his covenant. (Gour’s Law 


of Transfer in British India, Vol.-3, page 1226.) 
In other words, the lessee has to give up the property, and 


claim damages from the lessor. 

Ghosh says generally (without excepting any particular des- 
cription of mortgage), ‘It should be noticed that a mortgagee 
- in this country cannot alter the terms-of a subsisting tenancy, or 
make any new lease which would be binding upon the mortgagor 
on redemption.” (Ghosh’s Law of Mortgage, 3rd Edition, 
page 374.) ; a : 

The argument put forward on behalf of the Plaintiff-Appli- 
cant assumes that these rules apply to a lease by a usufructuary 
mortgagee. va | . 

The learned Additional Judge of the District Court apparently 





W-U.B.R., 1897—or, II, 414. 
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assumed on the contrary that the lease by the usufructuary 
mortgagee and the sub-leases in the present case held ood 
against the mortgagor on redemption, unless notice was given, 
just as though they had been made by the owner. San Pyz’s 
case had to do with a lease by the owner or his agent (if 
“owner” isa term that can be used of an occupant of State 


- land), and therefore properly speaking it had no bearing on -the 


present case. 

The Additional Judge gave no reason for applying that 
decision, and cited no other authority for his finding. .- 

The usufructuary mortgagee of Upper Burma, as we know, 
takes the profits towards interest, and has no accounts to render. 
The contract is that he“ restores the land on payment of the 
(principal) mortgage-money.” ei 
’. A mortgage of this kind kept alive by further advances, often 
lasts uch longer than 60 years, andthe mortgaged property is 
banded down by inheritance in the family of thé mortgagee. 
The mortgagee therefore enjoys all the advantages.of an’ owner, 
except that he must allow redemption if the mortgagor pays: the 
mortgage-money within limitation, While he has the land he 

sais with it in practically the same way as he would deal with 
land of hisown, and he very frequently leases it to tenants. 
These circumstances seem to put the Upper Burma usufructuary 
mortgagee in an exceptionally favourable position. But 1 cannot 
find any authority for holding that he is able to, make a lease 
which will bind the mortgagor on redemption. In spite of the 
advantages enjoyed by the mortgagee, the mortgagor’s right to 


. redeem remains unimpaired. I think it must therefore be held 


that a lease by a usufructuary mortgagee is determined ,by 
redemption. ; . = 3 

The question then arises whether it is equitable that the 
mortgagor should be permitted to oust the lessee at any time of 
year without letting him get his crop and without having given 
notice. It may be that the Lower Appellate Court proceeded on 


_ this ground. Here the position occupied by the lessee must be 


taken to be no better and no worse than that of the mortgagee. 
My experience in this Court affords some indication of a custom 
—at least in parts—by which land is redeemed only at certain 


seasons of the year, so as not to iy ie the mortgagee or his 


_tenant-of the crop... But as far as | 
admitted custom of the kind, and there was no proof of such a 


ow, there is no. generally 


_-custom in the present case: no such custom was even alleged. 


Apatt from custom it would seem that the mortgagee or his 
tenant has no just ground of complaint. The contingency of. 
redemption is one that he must reckon with and may provide | 


~ against, Here the crop was not yet- planted at the date of 
redemption ; the time for planting had not yet come. Hence the 


_lessee had nothing to lose by giving immediate possession: he. 


could get a refund of'his rent. from the lessor. It is true the- 
lessor would lose his'rent,; but-then the- mortgagor had.redeemed, 
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which was a perfectly good reason why the iessor should not get 
rent for the coming season, Therefore nobody need really 
have been a penny the worse. 

But anyhow I think the Plaintiff-Applicant was entitled to 
immediate possession and therefore to compensation. 

Did the Lower Appellate Court’s finding to the contrary 
involye any illegality or material irregularity? 1 think it must 
be held that the rules being what | have stated, and there being 
no authority for the view taken by the Additional Judge, the 
Lower Appellate Court did not duly consider the law, or else 
that as the learned advocate has contended, the Lower Appellate 
Court. in overlooking the fact that the Plaintiff-Applicant was not 
a patty to the tenancies did not duly consider the facts. ‘This 
- being so there can te no doubt that there was illegality or 
material irregularity—see Shwe Thix v. Nga Nyun™. 

It remains to decide what compensation Plaintiff-Applicant is 
entitled to. * 

_ No doubt, as the Additional Judge of the District Court said, 
Plaintiff-Applicant was in great measure to blame for the less of 
his plants. But if he had not put any plants on the land he 
would still. have been entitled to compensation for being 
prevented from cultivating the land. 

' To give him the value of a full crop, however, would be going 

too far in any circumstances. The crop might have been wholly 
or partly destroyed by drought or floods, before the time of 
harvest. Iset aside the decree of the Lower Appellate Court 
and grant Plaintiff-Applicant a decree for Rs. 30 against 
Defendant-Respondent Kyaw Nya, ‘Costs in proporticn. 


Before G. W. Shaw, Esq., C.S1. | 
J. M— v. KING-EMPEROR. 
Intoxtcation in reference tu Intentron—Peaal Code, 85—86. 


Held,—that voluntary drunkenness may be considered in determining the 
‘intention where an act is not an offence unless done with a particular inten- 
‘tion, and where the intention is a fact which has to be proved and is not.a 

mere presumption of law. 


0.E, v. Dasser Bhooyan, (1867) W.R, VULI, Cri. Rs., 71. 
Ram Suhoy Bhur, (1264) W-.R., January-July, Cri. Rs., 24. | 
Nga San y. K-E., (1904) 2 L.B.R., 204, 

Reg. v. Doherty, 16 Cox, C.C., 306, 

Abdul Karim vy, 0.E., (1892) S.J., L.B., 650. 


Applicant, a Eurasian aged 29, has been convicted in this case 


-of three robberies committed on the same occasion on edjousing. 


houses and sentenced to one month’s rigorous imprisonment an 
a fine of Rs. 20 or in default two weeks’ rigorous imprisonment. 
for each offence. mi . 2 


() U.B.R., 1903—06,. II, Civ. Pro., 26. 
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In another case he has been convicted of two other similar 
robberies committed on two other adjoining houses on the same 
occasion, and he has been sentenced to similar punishment for 
them, making the total imprisonment five months and the total fine 


‘Rs, too or in default ten weeks’ Farther rigorous imprisonment. 
x 


. 


The circumstances were of an Sait character. It was. 
New Year's Eve, and. Applicant was one of a party of merry- 
makers at the Railway Institute at Kanbalu. Applicant’s gun | 
was used to fire salutes in honour of the New Year. 

At 2 A.M,, when the last-of the company dispersed, Applicant 
was very drunk, and the billiard-marker, Abbas, was sent with 
him to'see him safely home. 

Applicant, however, on the way hroke into the houses of five 
shop-keepers in succession and demanded money (Rs. 5): with 
threats. He had his gun in bis hand and he enforced his demands 
by exhibiting it. In each case he got a small sum of money (Rs. 2) 
and in one some cigarettes in addition, and having got these 
things he made his way home. 

Abbas accompanied and assisted him all through. There was. 
no evidence that he was drunk. I agree with the Committing 
Magistrate that it was very improbable he would have been 


drinking with his masters. It is unnecessary to interfere with, 


the sentences passed on him. 
The shop-keepers went promptly to the police station afd 
laid information, and’ the accused were arrested oo the afternoon. 


- following. 


Applicant denies all knowledge of the robberies, his defence 
drunkenness merely. He denies having received the money, etc., 


- extorted from the shop-keepers. 


Abbas adinittedly received the loot i io the first instance. He 
says that he gave it to Applicant when they got to the latter’s. 
house, and the Sessions Judge has accepted this statement as a 
fact, There is no admissible evidence to support it. The state- 

ment of the Folice Officer as to an admission made to him by 
Applicant was, of course, directly in contravention of section 25, 
Evidence Act, and cannot be regarded. 

There is no primé facie reason why Abbas’s statement about 
the money should be credited rather than Applicant’s. On the 
contrary the probability is in favour of Applicant. 

The learned Sessions Judge recognized that the robberies 
were not crimes of thé ordinary kind, which was certainly right. 
He overlooked, however, the provisions of section 397, Indian 


Penal Code. If the offence was robbery; section 397 undoubtedly 


applied, and in that case the sentences passed were illegal. 
‘Applicant has accordingly been called upon to show cause- 
why the sentences should not be enhanced; The first point for 
determination is whether the offence. amounted to robbery, 
Unfortunately I have not had the assistance of legal argument; 


: and the question is one of considerable difficulty. 
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The Committing Magistrate and the Sessions Judge alike 
assumed that Applicant’s drunkenness did not affect the question 
' of his guilt. The law is contained in sections 85 and 86, Indian 
. Penal Code. The Rulings on the point are extraordinarily few. 
In O.E. v. Dasser Bhooyan (1867) it was assumed that know- 
ledge and intention stood on the same footing, and it was held 
that the fact of drunkenness should be eliminated so far as 
knowledge or intention was concerned. 

The same assumption was made in Nga San v. K.E. 
(1904). The late Chief Judge of the Chief Court there said: 
“Intoxication does not affect the presumption-as to intention or 
relieve him of responsibility” and “ althouzh intoxication cannot 
be considered as affecting the intention of the accused (section 86, 
Indian Penal Code).” 

Neither of these decisions, however, quotes the language of 
section 86 or explains why it is to be taken as treating intention 
and knowledve in the same way. 

That section runs as follows:—'‘ When an act done is not an 
offence unless done with a particular knowledge or intent, a 
person who does the act in a'state of intoxication shall be liable 
to be dealt with as ii he had the same knowledge as he would 
have had if he had not been intoxicated, unless the thing which 
intoxicated him was administered to him without his knowledge 
or against his will.” i 

The remarkable fact about it is that it does not say that the 
accused shall be liable to be dealt with as if he had the same 
zntention as he would have had if he had not been intoxicated. 

It appears to me that this omission cannot be assumed to 
be accidental. Several reasoos might be given for this opinion. 
‘One is that according to English law the fact-of intoxication, 
where the intention of the person committing the crime is. an 
element of the crime itself, may be taken into consideration in 

determining whether he formed the intention necessary to consti- 
tute the crinie. This is said to have been laid down in a series 
of decisions beginning with Reg. v. Doherty ©—{See notes to 
section 86, Indian Penal Cole, in Kinealy’s Indian Penal Code 
(4th Editios, rg09i, and Ratanial's Law of Crimes (5th Edition, 
1909). | = | 

Mayne szys: “ There seems no reason to suppose that the 
framers of the Code proposed to introduce a different rule. from 
that of th: English law ""—(Criminal.Law of India, 3rd Edition, 
paragraph 201). — oa 

Kinealy says : “ The same rule” (as-the Rule of English law) 
* prevails in India where it has been laid down that intoxication 
is a material element in determining the intention, but that to 


plead it successfully as a bar to ptinishment it must be of such a | 


nature as to exclude ‘the idea of deliberation or design.” 
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Unfortunately the four cases which he cites as authority for this 
proposition are not published in any volumes of Reports available 
to me. 


_ ‘In Ram Sahoy Bhur (1864), Mr, Justice Glover said : 
“Voluntary drunkennesss does not palliate any offence, but it is 
generally taken into account as throwing light on the question of 
intention.”’ That-was a case of a drunken quarrel where the 
accused hit the deceased with /afhzs arid so ruptured ‘his. spleen. 


It was held that there was no intention to kill. Presumably 
“what was meant'by this was that there was no.intention to cause 


death or injury sufficient in the ordinary course of nature to cause 
death. The accused were found guilty of culpable homicide not 
amounting to murder. Apparently they were presumed under 
section 86 to'have known that they were likely to cause death. 


_ The only other case I have been able to find is also the only 
Burma case besides Nga San v. K.E£. above referred to, where 
the question under consideration-is dealt with. This is Addul 
Karim v..O.E. (1892) The Judicial Commissioner of Lower 
Burma, Mr. Hosking, there said : “The Legislature appears to 
have intended to make.a distinction between the presumption as 
to knowledge and the presumption.as to intention, and though 
ordinarily. intention is to be inferred from knowledze, I do not 
think it is to be inferred where the knowledge is merely a _ legal 
fiction,”’ that is, as I understand, where by reason of intoxication, 
the accused actually does not know but undersection 86 is 
presumed to~know. The distinction, here drawn between 
knowledge and intention is in accordance with the view I have 
expressed above. The limitation on inference is not to be tound 


elsewhere. 


Mayne’s remarks on intention are in point here. He says: 


“Intention is sometimes a presumption of law” (as where the 


accused kills a man by striking him on the head with a loaded 
«club and he is presumed to have intended to cause death as he is 
presumed to have intended the natural or nécessary consequence 
of his act even if he is drunk), “ sometimes it is a mere :fact to be 
proved like any* other fact” (2.g., where, in .determining the 


_ quality of an offence evidence is necessary of a specific existing 


state. of mind which must be found as a fact and cannot. 


-be assumed, as’. when grave and sudden provocation has 


been received bit -‘the accused is shown to have acted. 
from: a preconceived malicious resolve to kill, or under the 
excitement of drunken passion rather, than under fixed and . 
settled malice: or where a man is found in the house of another 


At night and it is shown “that he was drunk and therefore did not _ 
“enter with the intention of committing robbery)” —see maynee ) 


‘Criminal Law, 3rd Edition, paragraph 201. 
On consideration of the foregoing authorities Ti: am of’ opinion 


Q) W.R:, January-July, 1864, Cri. Rs., 24s 
—®) S.1., L B., 650., 
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that where an act done is not an offence unless done with a parti- 
cular intention, it is permissible to consider voluntary drunkenness 
in determining whether the accused had thatintention. In doing 
this I think that regard must be paid to the distinguishing 
circumstances illustrated by Mayne. 

These points are of vital importance in the present case, 
Here is a man who. according to the evidence is of good charac. 
ter and is not even in the habit of getting drunk. On a festive 
occasion he gets very drunk and then on his way home breaks into 
five petty shops in succession, and demands small sums of money 
with threats enforced by the exhibition of a gun which he happens 
to have with him. On the face of it his offence was robbery 
of the kind in which extortion is involved {Sectiou 390, Indian 
Penal Code). Now a man is said to commit extortion who 
intentionally pets any person in fear of any injury . . . . 
and thereby dishonestly induces him to deliver . . . . any 
property ” {section 383). | | 

And a man does a thing “ dishonestly ’’ when he does it “ with 
the intention of causing wrongful gain and wrongful loss” 
{section 24)—-wrongful gain being “ gain by unlawful means of 
property to which the person gaining it is. not fegally entitled,” 
and wrongful'loss “loss‘by unlawful means of property'to which 
the person losing it is legally entitled ” (section 23). . 


Must we or can we hold on the evidence that Applicant acted. 


“ dishonestly ” within this definition ? 

. As we have seen, there was no admissible evidence to show 
that Applicant ever got the money. He denied all knowledge of 
what became of it. 


In my opinion Applicant must be taken to have acted under - 


‘the-unreflecting influence of intoxication, and not with the inten-- 
tion of causing wrongful gain or wrongful loss. 

As regards the element “ dishonestly,” the case appears to be: 
one where the particular intention must be proved and cannot be- 
presumed, . 

I hold therefore that the necessary intention was wasting and. 
that Applicant did not commit robbery. 

But he did commit house-breaking by night with intent to- 
commit. criminal intimidation and with. criminal intimidation,, 
sections 457, clause 1, and 506, Indian Penal Code, 


Here the intention was, I think, clearly of.the other kind andi’ 


must be presumed. ; : 
‘- | alter the three convictions here in question to. convictions: 


j. M— 
Ms 
Kine- 
Em°EROR.. 


under section 457, clause 1,:Indian Penal Code, and I reduce the- 


three sentences to one month's rigorous imprisonment for each. 
offence, the sentences to run concurrently. a 
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a Appeal | | Before G. W. Shaw, Esq., C.S.T, 

O. 305 0 

1909. MI ME v. NGA ON GAING ANnp NGA PO TIN. 
May rith, 


| Mr. F. C, Chatterjee--for Appellant. 
Mr. C. G, S. Pillay—for tst Respondent. 


Contract—Section 56. 
Impossibility discussed and explained. 
_ Pollock’s Indian Contract Act, 2nd Edition, Notes to Section 56. 
_. Cunningham and Shepherd’s Contract Act, roth Edition, Notes to 
Section 56. 

Pollock’s Principles of Contract, 7th Edition, pages 398—437. 

Transfer of Property Act, Section 108 (e). 

I see no reason to doubt the correctness of the order setting 
aside the abatement. I therefore confirm it. oe 

Plaintiff-Appellant sued to recover 425 baskets of paddy or 
the value Rs. 340 as rent of her land for the year 1270 B.E. 

The first paragraph. of the plaint alleged that the land was 
leased by “the attached document.” This was the lease, 
Exhibit oo. 

The Defendants-Respondents in their Written Statement - 
admitted having worked Plaintiff-Appellant’s land for- a rent of 
425 b askets of paddy “as alleged in paragraph 1 of the plaint”. 
(3009(9)soqjo5o0leacs:a0q). | . os 

‘Their defence was that as the early rain failed they “ returned ” 
{z.c., asked Plaintiff-Appellant to take back) the land—this in - 
Wagaung,— when Plaintiff-Appellant-made a further ar supple- 

_ mentary agreement (coSdoc8000s) that they were not to pay rent 
if owing to failure of rain they got no crop and would have to 
‘buy: paddy to-pay the rent. 

The pleadings do not show that Plaintiff-Appellant disputed | 
the failure of rain and Defendants-Respondents’ failure to get a 
‘crop, but the Township Court put this in issue. 

Although the Township Court did not consider it necessary to 
-come toa finding onthe point, | think the evidence showed 
_ clearly enough, as the Lower Appellate Court said, that there was 
.a.general failure of rain at-the right time, and that Defendants- 
‘ Respondents were unable to work the land or get a crop accord- 

ingly, It was not the Plaintiff-Appellant’s case'that the Defend- 
- .ants-Respondents got or might have got acrop. I do not think 
it is open to her to say so now. What she alleged was that 
Defendants-Respondents were liable for the rent whether they got 
acropor not. The lease expressly provided that rent should be 
payable. whether. Defendarts-Respondents got a crop or not. 
‘This stipulation appears as an interpolation, and-it is contended © 
‘now.on Defendants-Respondents’ béhalf that the Defendants- 
‘Respondents never expressly admitted the correctness of the docu- 
ment, and that ‘on the face of it it disclosed a material alteration 
and as such was invalid, But I am of opinion that these objections 
«cannot be entertained at this stage, in face of the admission . 


1gTo, 


——— 
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above mentioned in the Written Statement (see O. VIII, r. 5) 
and the nature of the defence setup. Plaintiff-Appellant admitted 
that Defendants-Respondents wished to give up the land in 
Tawthalin or Thadingyut, but she said that she refused to take 
it back, and called two witnesses to prove this. As the Township 
‘Court observed, there was no apparent contradiction on this 
point, as Defendants-Respondents admitted that when they 
returned the land in 7hadingyut Plaintiff-Appellant refused to 
itake it back. : 

Defendants-Respondents called two witnesses to prove that 
they first offered to return the land in Wagaung, and that Plaintiff- 
Appellant then told them to keep it, and made a (supplementary) 
promise that they need not pay rent if they got no crop and 
would have to buy paddy to-pay it. The Plaintiff-Appellant 
-denied all this. | 

There can be no doubt that the Township Court was right in 
finding that Defendants-Respondents failed to prove this supple- 
mentary agreement of #‘agaung which ae 4 alleged. The only 
witnesses they had to it were Defendant-Respondent, Po Tin, 
and his brother-in-law, Po Naing, whose statements are not con- 


vincing, and without corroboration cannot be held sufficient. 


‘The Additional Judge of the District Court apparently concurred 
‘with the Township Court on this point, though his remarks are not 
‘véry precise, and hardly indicate as correct an appreciation of the 
evidence as the Township Court had. 

The Township Court in this state of facts found for the 
Plaintiff-Appellant, But the Lower Appellate Court upset that 
decision in a very summary manner. The learned Additional 
Judge assumed that section 56, Contract Act, stood in the Plaintiff- 
Appellant’s-way. He said,—‘ The contract to work the land and 
' pay rent was contingent on the rainfall being favourable. It was 
not, and therefore it became impossible to work the land. The 
contract is void.” 

_The Additional Judge in these remarks gave no heed to the 
express stipulation interpolated in the lease as already mentioned ; 
he also assumed that the rent was to be paid out of the produce 
of the land, and that it became impossible for Defendants- 


Respondents to pay if they did-not get a a, Seng was avery . 


Targe assuniption ‘to make even if there had been no stipulation 
for the payment of rent whether Defendants-Respondents got.a 
.Croy) Or not. 


Having regard to the language of the lease 1 am of opinion - 


that all that it stipulated for was the delivery of so much paddy 
as rent. - | 
Section 56 of the Contract Act is not free from difficulty as 
the commentaries sufficiently show. It is supposed to have been 
intended for a broad simplification uf the English law on the 
- Subject (see Pollock’s Indian -Contract Act, 2nd Edition, notes to 
section’56). But it is admitted to have ifttroduced a yery impor- 


tant variation (Pollock sdzd,;-also Cunningham and Shepherd's -- 


Mr Me 


Nea On 
GaInc. 
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| ME, 
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Contract Act, roth Edition, notes to section 56). According to. 
English law, a contract to do an act-which becomes impossible 
£72 law after the contract is made, becomes void when the act 
becomes impossible, but a contract to do an act which becomes 
impossible in fact does not become void unless, acc ording to the 
true intention of the parties, the agreement was conditional on 


its performance being or continuing - possible in fact (Pollock's 


Principles of Contract, qth Edition, pages 398—437). The 
Contract Act makes no distinction of this kind. In the second 
paragraph of section 56, so far as contracts to do an act which 
becomes impossible in fact are concerned, it lays down as a 
general rule what was the English law only in certain exceptional 
cases (see Pollock's Contract Act; in Loc cit.’ Also his Principles 
already cited, page 437). 
‘Cunningham “and Shepherd say of the second paragraph, 
“further it is to be observed that the term used is no longer 
“impossible in itself’ but ‘simply impossible,’ ”’ and hence it-may 
be. inferred that “the-contract becomes void when the act stipu- 
lated for becomes impracticable in the ordinary sense of the 
word, provided that the inability is not due to the promisor’s act 
or default.” -. But they goonto add, “It cannot, however, be 
intended that a contract should become void on the ground of 
impossibility merely because the premised act becomes more ° 


‘difficult or burdensome than was expected, or because the 


consent of some third’ person on whom the performance of. the act 
dépends cannot be obtained?” AndI think we must add, it cannot 
be intended that a contract to pay Rs, 10,000 by a person who 
becomes a‘pauper should become void. If it w ere, every debtor 
unable to pay would be at liberty to avoid his contract under thie . 
section on the piea that it. had become impossible to perform it. - 
In fact. the distinction observed in the English law. between 
subjective and objective impossibility must be taken to subsist, 
Ae ogee explains it as follows in a quotation from Savigny 
(Obl, 1, 384) @:—._ 

‘f Impossibility m may consist either in'‘the nature of the action. 
in itself, or in the particular circumstances .of the promisor. It is. 
only the first or objective kind of impossibility that-is recognized 
as such bythe law. . The second or subjective: kind. cannot be 
relied on bythe promisor for any purpose, and does not release 
him from the ordinary consequences ofa wilful non-performance 
of his contract. On this last point the most obvious. example is 
that of the debtor who owes a sum certain, but has neither n oney 
nor credit. There is plenty of money in the world, and it is a 
matter wholly personal to the debtor if he cannot get the money 
he has bound himself to pay,” 

My opinion, therefore, is that, apart from the. interpolated 
stipulation before referred to, the contract in question was not 
void ander section 56, Contract Act. « 


41): Pollock on Contracts, 7th Edition, page 403- 
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It may be noted that in Engiish law, for the reason just 
explained, vzz., that the impossibility is personal and relative, a 
tenant is not released from his obligation to pay rent by the 
accidental destruction of the premises demised. By the Civil law, 
on the contrary, it is an incident of the contract to pay rent that 
it is suspended by inevitable accident destroying or making use- 
less the thing demised (P@llock’ s Principles, page 410), and the 
Transfer of Property Act in section 108 (e) appeats to have 
adopted the latter ruleto a certain extent. {t is there provided 
that “if by fire, tempest, flood or violence of an army, or of a 
mob or other irresistible force, any material part of the property 
_ be wholly destroyed or rendered substantially and permanently 
unfit'for the purposes for which it was let, the lease shail at the 
option of the lessee be void.” 

But it is to be observed that neither the Civil law nor the 
Transfer of Property Act provides that the contract to pay rent is 
to be void if owing toa failure of rain the tenant does not get 
a crop. 

The failure of rain is, | think, a contingency which the parties 
could have foreseen and provided for by a special condition in the 


Contract ; and one of the ordinary risks which they must be . 


understood to have had before them and to have taken upon them 
in making such a contract, like contrary winds in a charter- 
party. It thus differs from what is called an “ Act of God,” 
which Pollock defines as ‘an event which, as between the parties’ 
and for the purpose of the matter in hand, cannot be definitely 
foreseen or controlled.” (Pollock’s Principles, pages 414-415.) 
As in the case of the demised premises being burnt by fi ire, 
the question is which, in the absence of a special agreement, is 
the better distribution of the hardship. It is hard for a tenant to 
pay rent for land out of which he has failed to extract a crop. 
It is hard for a landlord to lose the rent of land which he has let 
(Pollock’ s Principles, page 413). Ihave gone into these ques- 
tions because of the doubt thrown on the interpolated stipulation, 
and because of the contention put forward on Defendants- 
Respondents’ behalf that it is inequitable to make Defendants-. 
Respondents pay rent when they did not get a crop. 
. In truth, itis no more inequitable. that Defendants-Respon-: 
dents should pay the rent, than that Plaintiff-Appellant should 
lose the rent ; and as faras my study of the question enables me to: 
say, the law would have laid the loss upon the Defendants- 
Respondents in the circumstances: of the present case—apart 
from their special covenant to pay whether they got acrop or 
not. 
But that covenant, for the reasons before explained, must be 
taken to have formed part of the contract. 


‘It has been suggested that such a covenant is unconscionable — 


‘ead should not be enforced... 
’ -[Thave already said. enough to show that i in my opinion it is 


not unconscionable, and I know of no provision : of law by which, 
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the Courts could refuse to enforce it. No question of undue influ- 
ence arose here: the parties stood on equal terms when they 
entered into the contract. 

The decree of the Lower Appellate Court is set aside and 
that of the Township Court is restored with all costs. 


Before G. W. Shaw, Esg., C.S1. 


- MI KET, LEGAL REPRESENTATIVE 
OF Mi HMYIN (DECEAS8D), 

. NGA NYO | 

. NGA PO TOK, 

. NGA YUSUF. 

NGA HMUT, 

NGA KIN, 

. NGA PE. 

. NGA KASIM. 

. KIN MI, LEGAL REPRESENTATIVE 
OF NGA HLA (DECEASED). 


Soe dt 
sae | 


COs Dupo to 


MI HLA MIN z. 
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Mr. S. Mukerjee—for Applicant. | Mr. 4. M, Liitter—for Respondents. 
Civil Procedure Code, Section 151; O. XXXII, r. 9. 


- ‘Where the Lower Court dismissed an application for permission to sue as . 
a pauper, on the ground that the Applicant had coheirs with means who had 
not sued and might come inas Defendants in an administration suit, and 
that these circumstances disclosed an abuse of the process of the Court, 
Held,—that no such abuse was disclosed, and that the Lower Court was 
bound to-decide under O. XXXIV, r. 7, on the grounds specified in r. 5. 


_ This application was originally presented as an appeal under 
O. XLII, cr. t (w). But as such an appeal lay only on the’ 
grounds specified in O. XLVII, r. 7, and as none of those grounds 
existed in the present case, 1 allowed it to be amended into an 
application in Revision, | : 

_. Applicant applied for perniission to sue as a pauper to 
recover. hershare of the inheritance of Nga O, a cousin, deceased. 
There is nothing on the Lower Court's record outside the judg- 
ment to show.that any: opposition was offered. From’ the. judg- 
ment, however, it appears that some of the Respondents objected 
that Applicant had coheirs who wefe not paupers and that there 
was.‘‘some reason to suspect that they have induced her to 
bring this suit, in order that they may obtain the decision of the 
Court regarding what. property the estate consists of and what 
shares the several heirs are entitled to” (without paying Court 


' Fees). . 


_ The learned Judge (Mr. Moore) thought that the Court might 
nof be limited in passing orders under O. XXXIII, rf 7, to the 
grounds specified in r. 5, but was of opinion that the suspicion 
of collusion: was too vague.to act upon, and therefore granted the 
permission asked for. -:.. en - 
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Respondents, Mi Hmyin (the widow) and Nga Nyo, Po Ték, 

Yusuf and Nga Hmut (the business agents of, the deceased 2s 
they are described in the plaint), then applied for a Review on 
the grounds (1) that the Court was not bound to be satisfied of 

collusion. (2) that the fact that there were coheirs who were not 
paupers was a sufficient ground for the Court to refuse permis- 

-sion, and (3) that the Court had overlooked section 151, Civil 
Procedure Code. 

It is explained by the learned Advocate for Respondents that 
‘the first two grounds did not rest upon section t51. The under- 
‘lying contention is that O. XXXIII, r. 7, does not require the 
‘Court to proceed solely on the grounds specified in rule 5. 

As to this, rule 7 is practi-ally identical with section 409 of 
“the old Code, and’ the plain construction of the phraseology 
-employed seems tu me to show that what the Legislature con- 
templated was a decision for or against the application on the 
grounds stated in rule 5. Ifit had been intended to authorize 
‘the Court to proceed on other grounds, | think that this should 
-and would have been stated in the rule. 

Mr. Moore’s successor (Captain Roberts), who disposed of 
the application for Review, applied section 151. After hearing 
“~the learned Advocates and referring to such authorities as have 
been cited on one side or the other, I am of opinion that section 
$51 was net applicable, 

The view which I take is that there could be no abuse of the 

' jprocess of the Court, when the Applicant had a dond fide claim of 
inheritance on her own account, and was not entitled to require 
financial assistance from her coheirs towards the payment of the 
‘Court Fees. If she was a pauper, and it was not denied that she 
‘ was, she was entitled to the benefit of O. XXXIII. The fact 
that she had coheirs, who were men of: means, was immaterial. 
They were under no obligation to pay her Court Fees. Nor 

were they under any obligation to.sue for their shares of inherit- 

ance when they could come in as Defendants. The’ whole argu- 
ment on which the Respondents’ case rests appears to me to be 

fallacious. I can see no reasonable possibility of Government 
losing the Court Fees: the first order would be for the payment 

~of the Court Fees out of the estate; and the same order would 
probably be made if the suit were instituted in the ordinary way 

-on payment of Court Fees. But this consideration is immaterial 
-so far as the question under discussion is concerned, except that 

it tends to prove the improbability of the alleged collusion. 
'. The point is that even if the parties contemplated the Govern- 
ment losing the Court Fees they were within their rights in acting 


-as they did. 


I think that the Lower Court in applying section 151 did not: 


-duly consider the law, and therefore committed an illegality or 
material irregularity withingsection 115, Civil Procedure Code. 

I set aside the order granting the Review and dismhissing the 
Applicant's ‘application . for permission to ‘sue as'a a a 
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Respondents will pay ‘Applicant’ s costs in all the proceedings. 
on that application up to and including the present proceedings in 
this Court—z gold mohurs. 


Before G. W. Shaw, Esg., CSL. 


MI MYA zw MI GYI, 
Mc. S. P. Sarvadhitari—for Applicant. | Mr. San Wa—for Respondent. 
| Civil Procedure Code, Section 2 ; O,. XXXII, rr. 5 and 7. 
Heid,—an order rejecting or refusing an application for permission to sue: 
as a pauper is not a decree, and no appeal lies. 
The Secretary of State for India in Council v. Fillo, (s898) LL.R., 21 
All., 133- 
Applicant applied for leave to sue as a pauper to recover— 
(1) Property left by her aunt, Mi Shin, who died in. 
1271 B.E. 
(2) Property left by five grand-father, Nga Hme, who. died. 
in 1212. 
As to the latter, her allegations were that Nga Hmé’s estate 
was kept undivided and the ~ profits shared among his heirs; and- 


. that she as.an heir-enjoyed her share of profits down to Mi Shin's, 


death. 

_ She claimed to be sole surviving heir to both Nga Hmé and Mi 
Shin ; Defendant-Respondent, Mi Gyi, another niece of Mi Shin’s, 
having been an out-oi-time crand- child of Nga Hmé’s, and having: 
been adopted into another family, and therefore not entitled to. 
inherit from Mi Shin. 

The Judge of the District Court in’ a very summary order, 
without ‘citing any authority, declated that Applicant was barred: 
by Article 123, Schedule I, Limitation Act, as regards Nga Hmé's. 
estate, and that under no circumstances could she be held to be 
an heir:to Mi Shin. He did not explain on what grounds he: 
came .to either conclusion, 

Without determining the question of Applicant's pauperism: 
he proceeded to dismiss the plaint as not showing. a cause of 
action. 

The first point for determination is ‘whether an appeal lies.. 
from that order. 

' On the face of it, it was mot such an order as the Civil Proce- 
dure Code authorized the Judge to make. - 

-He might, without sending notice to the other: side, have- 
rejected thé application under O. XXXIII, r. 5, if he thought. 
that Applicant’s allegations did not.show a cause of action. © 

He did not, however, do’ that, but sent noticé. * What he had. 
todo, then, if he did not grant. the application was to refuse it: 
under yy Pe 

am: plaint i is rejected if it does not disclose a ‘cause ‘of action 
{O. VIL, ©. rr). 7 
; And an order. ejecting: a plant i is a deciee which i is ssubject to- 7 
appeal’ (section 2). 
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An order rejecting (r. 5) ‘or refusing (r. 7) an application for 
“permission to sue as a pauper does not involve the rejection or 
dismissal of the plaint, as the Applicant may proceed with the 
plaint if he can procure the necessary Court-fee Stamps (r- 15). 

On a consideration of the language of section 2 defining 
“decree,” | am of opinion that such an order is nota decree. It 
‘is not an adjudication in a suit. The Allahabad High Court in 
Lhe Secretary of State for India in Council vy. Fillo (1898) 
decided on this ground in the same sense under the Code of 1882, 
-and the definition of “decree” in the New Code does not sub- 
stantially differ from the old one in this respect. 

As no provision is made for an appeal under O. XLIII, it 
follows that no appeal lies from an order rejecting or refusing an 
-application for permission to sue as a pauper. ; 

The incorrect phraseology employed by the District Judge 
might, of course, be relied upon as a ground for admitting an 
appeal, But | think it must be assumed that what the Judge 
intended was to pass an order under O. XXXIII, r. 7, and that he 
-expressed himself incorrectly owing to carelessness or inadver- 
‘tence. | 

It seems obvious that the Judge’s phraseology would not 
prevent the applicant from proceeding with the suit in a regular 
‘manner, if she chose to do so under r. 15. — 

My conclusion, therefore, is that the Judge’s order is not open 
“to appeal. - 

But it is manifestly open to Revision, and I am clearly of 
-opinion that it calls for interference in Revision. | 
_ Clause (@) of r. 5 and clause (2} of r. 7, of course, justify and 
"indeed require the Court to see whether the Applicant’s allega- 
‘tions disclose a cause of action. But it cannot be supposed that 
they contemplate the decision of disputed questions 4 law, such 
vas whether Article 123, Schedule I, Limitation Act, applies to 
the case and bars the Applicant’s claim, and whether under Bud- 
‘dhist Law a niece by the half-blood is wholly debarred from 
inheriting in presence ofa niece by the whole-blood, even when 
‘the latter has been adopted into another family.* Such questions 
.as these are matters for determination, when the suit is heard. 

On the face of the plaint, it cannot be said that the Appli- 
-cant’s allegations disclose no cause of action. 

I am of opinion that the District Court did not duly consider 
-the law, and wads guilty of illegality or material irregularity in 
‘refusing rs great erent on the grounds stated. 

I set aside the District Court’s order and direct that the Court 
rproceed to dispose. of the application according to law. 

-_ Respondent will pay Applicant's costs in the present applica- 
‘tion—2 gold mohurs. 


@) 1.L.R., 21 All, 133. * 
_ _ © lt is stated that this isthe view which the District Judge took in the 
present case. 
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Before G. W. Shaw, E'sg., C.S 1. 
NGA CHIT NYO v. MI MYO TU. 


Mr. Tha Gywt—for Appellant. | Mr. San Wa—for Respondent. 
Buddhist Law— Divorce. 
Held,—that a suit for bare divorce without and as distinct from partition: 
of property wll net lie under Buddhist Law. 
- Me ae v. Su Wa, U.B.R., 1897—o1, H, 28, explained and affirmed... 
wars ye v. Mt Me, U.B.R., 1902-03, II, Budd. Law, Divorce, 6, partly 


overru 
Tha So v. Mi Min Gaung, U.B.R., 1902-03, II, Budd. Law, Divorce, 12, . 


superseded. 
Mi Lin Ma Gale v. Nea Pe, 5 1..B.R., 114, partly dissented from. 
Mi Kin Lat v. Ba So, U.B.R., 1903—06, Il, Budd. Law, Divorce, 3,. 
referred to. 

Plaintiff-Respondent sued for divorce on the | aay of ill- 
treatment without praying for partition. Defendant-Appellant 
in his written statement objected to the omission The Courts: 
below took no notice of this objection. But no doubt they were- 
bound by the decision of this Court in Nga Pye v. Mz Me ,. 
which has not yet been overruled, to the effect that a suit may 
be brought for divorce without a prayer for partition. They 
agreed in finding Plaintifi-Respondent entitled to a divorce as _— 
by mutual consent. Defendant-Appellant now comes up in 2nd. 
Appeal. The first point raised is that a suit for bare divorce- 


_ does not lie under Buddhist Law. ‘dhe decision in Tha So v. 


Mi Min Gaung ™, the complement to Vga Pye. v. M1 Me, was. 
recently dissented from by a Bench of the Chief Court, Lower’. 
Burma, in Mz Lon Ma Gale v. Nga Pe. The Chief Judge 
there agreed with the view taken in Vga Pye v. Mz-Me that Mz 
Gyan v..Su'Wa™ did not decide that a suit for bare divorce: 
would not lie, but differing from Mr. (now Sir Harvey) Adamson, 
in Tha So v. Mi Min Gaung held that the claim for divorce and. | 
the claim for partition arise out of the same cause of action, and: 
consequently where there had been a suit for bare divorce, that 
a.second suit for partition was barred by section 43, Civil Proce- 
dure Code, 1882 (= O.II, r. 2). All these cases, except. the 
recent Lower Burma one, were summarized and discussed in M7 
Ain Lat vy. Ba So, but it was not necessary there to decide 
whether a suit for bare divorce is maintainable. | 

The learned Advocates have not been able to advance any 
new facts;or arguments to assist me in coming toadecision. But. 
in view of the Lower Burma case it appears advisable to recon: 
sider the question. g Me tes 

First-as regards Mz Gyan v. Su Wa, 1 have read and re-read? 
Mr. Burgess’s judgment‘again, with ail the care and attention 
I can bestow, and I find myself unable to concur in the interpreta-- 


_tion of it given in Vga Pye v. Mi Me. 


@ U.B.R. 1¢02-n3, II, Budd. Law, Div., 6. 85 L.B.R., 114: ae 
(2) U.B.R., 1902-03, II, Budd. Law, Div., 12. | ().U.B.R., 1897—o1, II, 28. 
® U.B.R., 1904—06, H, Budd. Law., Div., 3. ; . 
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In setting out the principles of the Buddhist Marriage Law it 
says:—" Another striking feature, again, is the partnership ane 
community of property created by this equality. When the 
parties wed, the spouses virtually, if not literally, say to each 
other, ‘ with ‘all my worldly goods I thee endow,’ and this joint 
ownership is jealously guarded both by written law and by 
popular sentiment. Consequently, when husband and wife part 
there must be -a separation, not only of heart and hand, but 
of goods as well, and unless there is such separation there can 
be no dévorce,"’ etc. It proceeds :—“ The conclusion to be drawn 
from these premises is of course that the Appellant in suing 
for a bare divorce has mistaken her remedy. Her learned 
Advocate has indeed admitted that there is but one cause of 
action for divorce and partition of property, and that Appellant’s 
proper course was to sue for both together. The Appellant 
seems to be placed in this dilemma. 
Court of First Instance is bad because it is incomplete and 
imperfect, inasmuch es zt does not deal with the property with- 
out doing which there can be no divorce in Buddhist Law, or if 
the decree stands, it amounts toa decree of divorce leaving all 
the property to the husband, to whom the wife has abandoned it 
2a 4 BlemiRis The Appellant by suing separately for a share 
of the estate has shown, however, that this is not the position 
taken by her" (z.e2., that she has not abandoned the property). 
‘ This separation of suits was con trary to section 42 of the Civil 
Procedure Code ...... and in obedience: to this rule the 
plaint in the present action ” (Sc. the first suit for a bare divorce) 
“ought to bave ‘been returned for amendment under clause 
(iv) (6) of section 53, Civil Procedure Code, if it were not 
rejected under the first part of. the section as not disclosing a 
cause of action. But ¢f/ am right in the analysis which I have 
made above of the principles of Buddhist Marrzage Law, there 
was no cause of action for divorce without and as distinct from 


. Atutsion of property, and the plaint should either have been 


rejected for that reason, or, the suzt failing by reason of such 

formal defect, the Plaintiff should under section 373, Civit 
| Procedure Code, have been permitted to withdraw with liberty 
to brtng a fresh sutt for the subject-matter of the suit. . Zhe 
effect of the order now to be passed will be as we this had. bests 


- done ort ptnally,” 


Therefore the suit was dismissed “upon the grounds now set 
forth” (Sc. as not disclosing a cause of action), and the effect 
was evidently to leave the second suit (for partition) to stand as 
a sult for divorce and partition. 


_ In face of the quotations just given, it is not intelligible is 
me how.Mr. Adamson came to the conclusion “that there is 
nothing in M? Gyan. Su Wa’ from~which it can be inferred 
that a suit for bare divorce: does not lie,’. and that what. was 
decided was that the first ‘suit barred the second. ei: ets 


Either the decree of the - 
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It appears to me to be incontestable that there was a clear 


decision that a suit for bare divorce would not lie; and the head 
“note was perfectly correct. The second suit {for partition) was 


not under appeal, and the question whether it was barred was 
not before the Court. Moreover, the first suit having been 
dismissed, as we have seen, because it disclosed no cause of 
action, the second suit could not be barred. 

“The Chief Judge of the Chief Court in Miz Lén May. Nga 
‘Pe agreed in the conclusion come toin Mi Kix Lat v. Ba So, 
that the quotation there. given from Mz Gyan v. Su Wa con- 
tained 2 correct statement .of the Buddhist Law, but he went on 
to say, “I do not think.-it follows from it that, as stated ia the 
head note to Mz Gyan v. Su Wa, a suit for bare divorce without 
partition of property will not lie, or that there is no cause of 
action for divorce without and as distinct from division of 
property.” There is nothing in the judgment to explain how | 
the learned Judge arrived at this conclusion, ‘But in reproducing 
the quotation he only gave a small part of it, and omitted what 
in my opinion was the most important part. Isit possible that 
he overlooked the passages quoted above which 1 have empha- 
sized? His reference to the head note is consistent with this 
Byp others: 

The judgment contains no original analysis of the Buddhist. 
ice: and cites: no texts to show that divorce can be effectéd 
without partition. 

I venture to think that the examination of the atithoritiés 
made in Mi Kin Latvy Ba So fully supported Mr. Burgess’s 


’ opinion that divorce and partition are inseparable. The first 


thing which I undertook to prove in Mr Kin Lat's case 
was that partition does not arise only after divorce, but 
accompanies it and is inseparable from it, and the conclusion 
come to wasthat “the Dhammathats treat the division of pro- 
perty as part of the law of divorce and even deal with divorce in 
‘Some cases by rules about the division of property.”’ | . 
Section 441 of the 2nd Volume of the Kinwun Mingyi’s 
Digest contains the texts from ten Dhammathats which expressly 
deal with the question whether. a divorce is complete without 
partition of property. Nine distinctly dedlare in effect that a 
divorce is not complete till. the property ‘has been divided, ‘Phe 
tenth is apparently in conflict with the rest." This is the extract - 


_ from the Manugyé. In Nga Pye v. Mi. Me Mr. Adamson 


relied on this passage as’ his authority for dissenting from “ Mr. 
Burgess's dictum in Mr Gyan v. Su Wa, that there can be no 
divorce in Buddhist Law without partition of property.” + Fhe" 
quoted from the translation given in Note 2 of Mr. Jardine’ s notes 
{see at page 25). Richardson’s translation and that in the English 


' version of “the Digest differ somewhat. from this aud from,.each 


other. All fail, as it seems to me, to give the’ full meaning. and 
effect of the original ; ‘they overlook the little word: (asl) “ only, ig 
asi thus lose the point of the passage.. The following is my 
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rendering :—" After husband and wife have divorced, if the 
property, animate and inanimate, has not been divided, only let the 
property be divided, according to the original decision, if it is liable 
to partition. a 

Let it not be said that the husband cannot remarry on the 
ground that the property and debts have not been divided yet, 
let him be at liberty toremarry, and let the wife also be at liberty 
to remarry.” 


The meaning, I think, is clear: the author of the Manugyé does ° 


not approve of remarriage being hindered on such a ground, and 
he says “only let the property be divided.” ze., the only 
thing to do is to divide the property. Divide the property and 
be done. with it: why let it remain undivided and so raise an 
unnecessary obstacle to remarriage? 

I can find no support for the decision in Mea Pye's case here. 
_ It would be remarkable if the Manugyé stood alone against nine 
other Dhammathats,. the language of which admits of no mis- 
construction. But as I understand it, there is no real contradic- 
tion. That this interpretation is correct is, | think, proved by the 
Manugyé passage given in section 442. On the other hand, I 
. have gone through the Digest once more, and! am unable to 
find any texts which justify the conclusion that divorce can be 
effected without partition. | 

I hold therefore, as it is necessary to come to a new decision, 
thata suit for bare divorce without and as distinct from partition 
of property will not lie under Buddhist Law.. This overrules Vga 
Pye v. Mi Me on this point, supersedes Tha Sov. Mi Min 
Gaung, and partly dissents from Mz Lin Ma v. Nga Pe. 

In view of this finding, the question whether O. II, r. 2, bars 
or does not bar a second svit for partition after a first suit has 
been brought for bare divorce, cannot arise, and it is unnecessary 
to decide, whether, as Sir C. Fox held in the Lower Burma case 
last cited, the cause of action in a subsequent suit for partition is 
the same as ‘that in the first suit for bare divorce, or whether, as 
Mr. Adamson held in Tha Sov. Mi Min Gaung, it is different. 
‘O. II, r. 2, does not bar the subsequent suit where the previous 
sguit disclosed no cause of action. {see Hukm Chand’s Civil 
Procedure Code, 1882, note to section 43). But it may be noted 
that Mr. Adamson based his arguments for a separate cause 


“eof. action on the ground that the question of partition only . 


arises after divorce. And as we have just seen the view taken 


ofthe Buddhist Law in Mi Gyan v.'Su Wa confirmed in Mz. 


Kin Lat v. Ba So, and now reaffirmed inyolves. the negation of 


that proposition. It remains to determine what course should be - 


taken in the present case. _ 

_. The position is not the same as that in Mz Lén Ma's case, 

which had to do with the subsequent suit, or as that in Mi Gyan'’s 
case. ‘Here no subsequent suit has been brought, and the new 
Code of Civil. Procedure ‘has introduced a wider rule for the 
amendment of a plaint.. - - : Ey 3 
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QO. VI, r. 17, authorizes the Court to allow amendment at any 
stage of the proceedings, and directs that all such amendments 
shall be made as may be necessary for the purpose of ceteeMnaing 
the real question in controversy between the parties. 


I allow the Plaintiff-Respondent to amend: the plaint by 
adding a prayer for partition, and appending schedules of the: 
property fur this purpose. 


Before G. W, Shaw, Esq., C:S.T. 
NGA PO SAW zv. MI THET. 
Mr, S. Mukerjee—for Applicant. 
Criminal Procedure—488. Ejfect of decree for vestitution of 
conjugal rights. 

Held,—whete a decree for restitution against a wife is in full force and no- 
new-causé for living apart is alleged, the wife’s application for maintenance 
should be dismissed. . 

fn ve Bulakidas, (1898) I.L. R., 23 Bom,, 484; Nga Waing v. Ui Chit, 
(1904) U.B.R., 1904—06, f, Cel. Pro. + 103.Mz Nyetn Mev. Nga Kyaw, (1902) 
U.B.R. "1902-03, I, Cri. Pro., 75 Mi Gauk vy. Po Hii. (1905) U.B.R., 1904—06,. 
L, Cri. Pro., 39; Mi Saw v. S—, ULB. R, 1910, Vol. [, pager. . 

In his written statement the present Applicant pleadéd that 
he had sued for and obtained a-decree for restitution of conjugal 


_ rights, and that the Respondent still refused to live with him. 


The Subdivisional Magistrate-overlooked this altogether. The 
point was a very important one. In /uz re Bulakidas (1898) (1). 
it was held by the Bombay High Court, following previous 
decisions of the Allahabad and Calcutta High Courts, that an 
order of a Civil Court for restitution of conjugal rights supersedes. 
any previous order for maintenance if the wife should persist in 


refusing to live with her husband, and that a Magistrate ought to 


‘cancel his order, or rather to treat it as determined, ifthe wife,, 
failing to comply with the decree for restitution, refuses to live 
with her husband 

_ The position in the present case was only different in this,. 
that the Respondént applied for maintenance after the decree 
for restitution had been passed against her. 

The Civil Suit was Civil Regular No. 111 of 1908 of the 
Township Court, Yenangyaung, which was decided on the 2oth. 
July 1908. 

The Respondent first. applied for maintenance on the 22nd 
September 1908, and the Township Magistrate, who happened to: 
be the same officer. who as Judge of the Township . Court had 
tried the Civil Suit, naturally did not overlook the. decree for- . 
restitution, and dismissed the application for maintenance.on the 
ground that the present Applicant had obtained .a decree for: 
restitution which was in full force, and had also obtained an order: 
in execution directing the Respondent to te with her husband.. 
This on the 2nd October 1908, . + 


LL.R., 22 ia, 454.) 


—— 
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On the principle followed in Bulakidas's case | am of opinion 
that the Township Magistrate was right. 

. The present proceedings were instituted on the 7th October 
190g, when the Respondent made a fresh application for main- 
tenance to the Subdivisional Magistrate. She alleged the same 
ill-treatment on which the Township Court had found against her, 
and she now alleged for the first time as a grievance that the 
Applicant had reunited with his former wife. 

That was a point which she had never touched upon before. 
If she had raised it no doubt the Township Court weuld have 
investigated the circumstances. [t was not anew occurrence 
since the decree for restitution. The Respondent plainly stated 
in her application to the Subdivisional Magistrate that the 
Applicant bad been fiving with his former wife since Naydn 1268 
(30th May —27th June 1908), z.e., precisely the time when the 
. Civil Suit was going on. The grievance against an elder wife 
has never been held sufficient cause in Upper Burma for a wife 
to refuse to live with her husband,—see Nga Wang v. Mz Chit 
{1g04) ™. The present is certainly not a case where it would be 
proper to reopen that question. The Subdivisional Magistrate 
of course was bound by the decisions of thisCourt. As far as the 
Respondent herself is concerned, therefore, 1 am of opinion that 
tke Subdivisional Magistrate was in error in granting her main- 
tenance. 

The case of the children is different. According to the hating 
of this Court in M¢ Nyein Me v. Nge Kyaw {1902) ™, 
affirmed and extended in 477 Gauk y. Po Hm# (1905) “ and 
again affirmed recently in Mz Saw. v. S— (1910) “, a father 
is not.at liberty to refuse to maintain his children on the ground 
that they are not living with him. If he does not wish to provide 
them with separate maintenance, it ts his business to apply to the 
‘proper authority and get the custody of them. _ 

_. The Magistrate’s order is modified: so far as the maintenance 
of the Respondent is concerned it is set aside. 


Before H. E. McColl, Esq. 
U KUTHALA v. U SANDA. 
Buddhist Luw—Ecclesiastical. — 

Suit for possession of a monastery based on a decision of the Tkatha- 
nabainp. ‘The Defendants contended that they were schismatics and were 
not subject tothe Thathanabarxg’s authority. | 

Aeld,—that the T4athanabaing’s authority was based on ancient custom, 
and that as the monastery ini dispute was ¢hingike property, which had been 
dedicated to the monastic. body before the sect to which the Defendants 

@) U.B.R., 1904-06, I, Cri. Pro., to. 


(2) ———. 192-03, I, Cri. Pro., 7. 
@) —— 1904-06, I, Crl. Pro , 39- 








(4) - — 1910, Vol. I, p. t. 
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q ROTHADA professed to belong came into existence, the Thathanabaing had jurisdiction 


U: Sanpa, 


id 


in the matter, and his decision ought to be enforced, 


U Thi Hav. U Thudatthana and others, U.B.R., 1907—09, I, Budd. 
Law, Ecclesiastical, 5. 


The parties are Buddhist monks. The Plaintiff-Respondent 
brought a suit for a declaration that he was entitled to reject, the 
Defendant-Appellant and four others from the group of monas- 
teries in Mandalay known asthe Béngyaw Tazk, and for an order 


~ to eject them. He based his claim on three grounds, namely, {1) 


that he was the successor of the Béxgyaw Sayadaw who owned the 
Tazk, (2) that he was Ya¢kkyat, or Superintendent of the Tazz, 
duly appointed by the Thathanabaztng, and (3) that he had obtained 
an order from the 7zathauabaing for the ejectment of the Appel- 
lant and his co-Defendants. 

He set out in his plaint various reasons why it was desirable 
that-thesé monks should be ejected, but the learned District Judge 


declined to go into the merits. 


In the course of the trial of the suit the Plaintiff- ‘Respondent 
abandoned the first ground, and admitted that the monasteries 
were Thinggka property-and that therefore no individual monk 


’ could own them, 


Before filing the suit the Plaintiff-Respondent laid a complaint 
before the 7kathanabazng, who referred the matter to the Taung- 
byin Gaznggy6k within whose jurisdiction the 7az& in question 
is said to be situated. The latter sent a notice to the Defendant- 
Appellant to appear and defend himself, but he refused to do so. 
The Gainggyék then passed an ex-parte order that the Defendant- 
Appellant should leave the TZazk. This order was in due course | 
confirmed by the Thathanabaing. 

- These facts are admitted, but the Defendant-Appellant denied 
that the 7hathanabaing had authority to appoint Plaintiff-Res- 
pondent or any other monk Tarkyat, and denied that he was 
subject to the Thathanabaing’ s authority on the ground that he 
belonged to a sect which recognized the authority of certaintwelve ~ 
Sayadaws only. He also denied the facts set out in the plaint as 
grounds for ejecting him. The learned District Judge following 
the rulings of this Court declined to gointo the merits and found 
that the (az in question was within the jurisdiction of the Taung- 
byin Gainggy6k, that the Thathanabaing had acted within the 
scope of his authority, and that he and the Gainggydk had done 
nothing contrary to law,and_ gave the Plaintiff-Respondent a decree, 
which is badly worded but is to the effect that the Defendant- 
Appellant must leave the Ta¢k and pay the’ costs of the suit, and 
dismissed the suit as against the other. Defendants, ‘because the 


: cn gyok's order did not direct them to leave the 7 atk. 


é Defendant-Appellant has appealed against this decree on 


ight grounds, which will be considered sérzatzm. 


The first ground is that the learned’ District: Judge ereea in: 
holding that the Thathanabaing had jurisdiction to oust the 
Defenda nt-Appellant, who had lived i in the. Latk for twenty years, 
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in spite of the fact that he belonged to a sect which did not U Kursaza 

recognize his authority. = ®. 
This is the main ground of appeal as it was the main defence. — 
The length of time that the Defendant-Appellant has lived in 

the Jazk is clearly immaterial. The question is whether the 

Defendant-Appellant is subject to the authority of the 7hathana- 


baing. 

The present Tzathanabaing was elected as head of the hier- 
archy, not unanimously but by a majority of the monks of Manda- 
lay, if not of Upper Burma. He was granted a Sanad in which ‘is 
set out the extent to which the Local Government recognize his 
authority. It has been held in numerous cases by this Court that 
the ession of a monastery is a matter within the jurisdiction 
of the Ecclesiastical authorities, and it is not seriously contended 
that the 7hathanabaing has no jurisdiction to order one of his own 
followers to leave a monastery. But it is argued that the granting 
of the Sanad had not legislative effect, and that it did not and 
cannot oust the’ jurisdiction of the Civil Courts which is clearly 
laid down in section 9 of the present Civil Procedure Code {section 
11 of the Code of 1882), and that as the Defendant-Appellant is not 
a follower of the Thathanabaing but a Schismatic, he is in no way 
bound by the latter’s orders, and that the District Court was bound 
to adjudicate upon the merits of the case. | 

The matter is not free from difficulty. In the years immedi- 
ately following the annexation,the authority of the 7hathanabaing, 
who had been appointed by the late King of Upper Burma, was 
not questioned, and it was held by this Court that so long as his 
orders were within the scope of his authority and were not con- 
trary to law, Civil Courts could not go into the question, whether 
they were proper or not, but were bound to give effect to them. 
Then after his death, during the time that there was no Thathana- 
bazng recognised by Government, it was held that monks were 
bound to obey their immediate Ecclesiastical superiors, and ,that 
the Civil Courts were bound to give effect to their orders on the 
same condition. None of these rulings explain the grounds on 
which the ordinary jurisdiction of the Civil Courts to decide suits. 
between monks in accordance with equity, justice, and good 
conscience was held to be ousted. If the matter be considered a . 
question of religious usage or institution, the Buddhist law would 
be applicable under section 4, Civil Courts Regulation. But no- 
text of Buddhist law-has been quoted as an authority for the 
rulings. The constitution of the Buddhist hierarchy in Burma, 
however, is very ancient, and what! think the rulings lay down is, 
that there is a custom in Upper Burma, which has- the force of law, 
that the monk recognized by the State as the head of the hier- 
archy. should have jurisdiction to decide certain disputes between 
other monks, and the giving of the Sanad to the present Thathana- 
baing was arecognition bythe British Government of this custom, 
This is borne out by the opening words of the Sanad: “ Whereas: . 
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© Korsars by ancient custom Ecclesiastical affairs in Upper Burma are 


v. 
_U Sanpa, 


superintended by a Thathanabaing.” 
So far there is no difficulty, but the important question arises 
whether no variation of this custom is ever to be allowed. It is 


‘not the policy of Government to interfere in matters of religion, 
and it would be utterly contrary to every British tradition to lay 


down that there should be but one Buddhist sect in Burma, and 
that every Burman who wished to embrace a religious life should 
accept the dogmas laid down by the Thathanabatng. It is expressly 
stated in the ‘Sanad that the recognition of the hethanabaing 
by the State does not extend to matters of dogma, but it seems 


‘obvious that if the 7zathanaéazug had power to direct a monk to 
‘leave a monastery, and to enforce “his order through a Civil Court 


without the merits being gone into, that the life of a Schismatic 
might be made intolerable, the way would be laid open to perse- 


‘cution, and the effect would be the same as if the Goveroment 


openly recognized the Thathanabaing's authority « on matters of 
dogma. ‘ 

The solution of the difficulty lies, I think, in the consideration 
of the matter from the point of view of property, In U Thi Ha 
v. U Thudatthana and 14 others ™ the latest raling on the point, 
which was also a suit for possession of a monastery, in which the 
Defendant raised the defence that he was not subject to the 
authority of the T hathanabaing, it was held that the fact that the 
Defendant professed to be a Schismatic and to refuse recognition 
to the Thathanabaing was apparently immaterial, but this remark 
was rather of the nature of an obefer déctum, as the Defendant - 
had voluntarily submitted to a decision of the dispute by the 

ayazaws to whom the matter had been referred by the Thatha- 
nabaing. 

If. property were dedicated to a particular sect which did not 
recognize the Thathanabazing, then | think it is clear that the 
latter would have no jurisdiction to decide disputes relating to 
its possession, But in the present case it is admitted that the 
Tatk is Thingika property, z.e.,. that it belongs to the whole 
body of .monks. The sect to which the Defendant«Appel- . 
lant belongs is of recent origin.. The Zazk in question was 
dedicated to the priesthood before this sect came into existence.. 
There can be no doubt, therefore, that according to ancient custom 
the Thathanabaing had authority to decide disputes relating 
to it. 

This view of the matter does not get rid of all difficulties. It 
implies, for: instance, that the question whether property is 
Thingtka or Pokgals ka’ is one for the Civil Courts and not 
for the Ecclesiastical authorities to decide, but it is not necessary 
to go further into this point in this case because it. is admitted 
‘that the T atk in question is Thingzka property. and therefore 


@) U BR; r90F-08 I, B.L., Eccy page 5 
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every monk who lives in it must submit to the 7hathanabazng's 
authority. 

The second pround of appeal is that the District Court erred 
in holding that an order passed ex-parte was binding under the 
Ecclesiastical law. It is urged that had the Defendant-Appellant 
appeared before the Gaznggyék in order to contest the case on 
the merits, it would have been held that ke had submitted to the 
authority of the 7iathanabaing, and that the decision had the 
effect of an award. Ido not think that this necessarily follows. 
The Defendant-Appellant might have appeared under protest, and 
have expressly declined to waive the objection that the 7 athana- 
batzig and Gainggyék had no jurisdiction. A Defendant may 
object to the jurisdiction of a Civil Court, but if he declines to 
appear to contest the case on the merits, he does so at his peril, 
and if on appeal the question of jurisdiction is decided against 
him, he will not be allowed to reopen the case on the merits. 
Moreover, the matter is one of procedure. It is not the province 
of the Civil Courts to decide whether an order of the 7hathana- 
éazng or any other Ecclesiastical authority is strictly in accord- 
ance with the Vznaye or not. 

The next ground of appeal has already been dealt with. 

The fourth ground of appeal is that the District Court erred 
' in holding that the 7 Aathanabatng could appoint a Tazkhyat to 
a Kyaungdatk where there was one already. This has reference 
to the second ground on which the Plaintiff-Respondent’s claim 
was based, but it was not on this ground that the learned District 
Judge based his decree. He expressly held that it was not 
shown thata Zazkkyat alone had authority to evict a monk from 
his monastery. He based his decree purely on the Thathana- 
éaing’s order and the decision of the Gainggyék. The question 
whether the 7A4athanabatng had power to appoint the Plaintiff- 
‘ Respondent 7aiksyat of the Tazk in suit or not is therefore 
immaterial. 

The next ground of appeal is that the learned District Judge 
erred in not considering whether the Gaiuggyék’s decision was 
in conformity with the general principles of equity, justice, and 
good conscience. But there is a series of rulings of this Court 
to the effect that the Civil Courts cannot go into questions of 
this sort. If they were competent.to do so, the decisions of the 
. Ecclesiastical authorities would be of less effect than an award 


of arbitrators. Iam of opinion that the learned District Judge 


i: 


was right in refusing to go into the merits. 

The next ground. of appeal is that it was not proved that the 
Béngyaw Kyaungdatk was within the jurisdiction of the Gazzg- 
gyék of Taungbyin, or that the 7Aathanabaing acted within the 
scope of his authority in possi’ the order that he did. This 
ground has not.been strongly pressed, and it is only necessary to 
say that.there is evidence that the 7a## is within the jurisdiction 


of'the Taungbyin Gatuggydk, and that it has been ‘held several 
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times by this Court that disputes as to the possession of a monas- 
tery are within the scope of the Thathauabaing’s authority, 

The seventh ground of appeal is that the Plain tiff-Respondent 
having brought the suit on certain allegations of fact on which he 


asked the Court to adjudicate, the learned District Judge erred 


in holding that he could not enter into those facts. 

This is practically the same as the fifth ground, but I may add 
that the Plaintiff-Respondent did not ask the Court to adjudicate 
upon the facts set forth in the plaint as reasons why it was 
desirable that the Defendant-Appellant should have the monas- 
tery. The 17th paragraph of the plaint runs as follows :—That 
the Plaintiff, either as successor in interest to the Xyaungdatk as 
aforesaid or as Tatkkyat, having control of the Ayaungdatk by 
the authority of the Thathanabatng, or by reason of the decision 
of the Gaitnggyék of Taungbyin which was confirmed by the 
Thathanabaing, or on all these grounds together, is entitled to 
evict the Defendants from the Ayaungdazk in question. - . 

' The last ground of appeal is that, even supposing that the 
Ecclesiastical authorities had the right to decide in the matter, 


the proper officers to whom the Plaintiff-Respondent should 
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have appealed were the Zazkék and Tarkkyat of the Tazk, namely, 
U Aseinna and U Tilawka, who had been acting as such for oyer 
twenty years. | fee 
_ There is nothing in this ground of appeal. U Aseinna and U. 
Tilawka were two of the monks whom the Plaintiff-Respondent 
wished to evict, and obviously the dispute could not be decided 
by them, and the proper person-to whom to refer the dispute for 
enquiry was the Ecclesiastic to whom all the parties were 
subordinate. 

J am thus of opinion that the decision of the District Court is. 
correct, and I dismiss the appeal with costs, 3 , 


Before G. W. Shaw, Esq., C.S.L. 


| | 1, LOKEMAN KHAN. 
KODA BUKSH ». { dori rry Chg laa 


Mr, A. .C, Mukeyjee—for Applicant. 


Provincial Small Cause Courts—35. 
Held,—that a suit for compensation for maliciously causing a search for 
stolen property to be made by the Police in the Plaintiff’s house is not a suit 
for compensation for injury to the person within Article 35, and is not 
excluded from the.cagnizance of a Small Cause Court, 
Addison’s Law of Torts. 
Collett’s Law of Torts. " } 
This is areference under O. XLVI, r. 6, by the Judge of the 
Small Cause Court, Mandalay. The suit is for compensation for 
maliciously causing the. Plaintifi’s. house to be searched by the 
Police (for stolen property). The plaint does not allege that the 
Defendant laid information ‘of theft agatust the Platniif’. 
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Hence no allegation of either malicious prosecution or defamation 
is involved. 

_ The question is whether the suit is cognizable by a Court of 
‘Small Causes. : 

No decisions either in India or Burma can be traced, which 
is certainly remarkable since it is generally supposed to bea 
common practice in India fora malicious person to cause the 

_ Police to search an enemy’s house for stolen property. 

The learned Advocate for Plaintiff has not been able to adduce 
any authority. The Defendants have not had the assistance of 
an Advocate, and of course have not helped toa decision. 

The Small Cause Judge is inclined to think thatthe case falls 
within Article 35 (2). 

In most of fia Standard Works on Tort,“)malicious prosecution 
and libel and slander are classed under the head of personal 
‘wrongs, but these are subdivided ; injuries to the person properly 
so-called are confined to assault, battery, false imprisonment, 
malicious arrest and such likes, and malicious prosecution is 


placed in the category of injuries to the reputation or in that. 


of what Pollock calls “wrongs affecting the estate generally,” 
which are made into separate sub-classes. 

“ Maliciously causing a search” goes very near to malicious 
‘prosecution and alsoto defamation. Kut Addison and Collett are 
the only authorities [ can find who so much as mention it. Collett, 
after treating malicious prosecution, says, “similarly and subject 
to the same rules, if a person maliciously and without probable 
cause, knowingly or recklessly, and without due inquiry, swears 
to what is false and so causes a search-warrant to issue, he is 
liable to an action for damages at the suit of the party who has 
been damnified by the execution of the warrant. There ~ may in 
such a case be no invasion of the rights of the person, but the 
-damages are given for the trespass under the malicious abuse of 
process.” (7th Edition, page 61.) 

I apprehend that causing search to be made by the Police 
‘would be dealt with in the same way. | 

In that case it would not come within clause (/) of Article 35. 

On the face ofit the language of that clause leads to the same 
conclusion. The phrase “ injury to the person” conveys to my 
‘mind personal wrongs in the restricted, and not in the extended 
‘sense. Ifithad been intended to include all descriptions of 
-personal wrongs not already mentioned in the preceding clauses 


_ Including wrongs to the reputation and to the “Estate generally,” 
-as well as injuries tothe person properly so-called,I think that 


this ‘would have been more clearly stated- The ordinary meaning 
of the words “ injury to the person” in English isthe narrow 
-One, - 

'. My conclusion is therefore that the present'suit is not excluded 
from the cognizance of a Small Cause Court, and I direct the 
SmallCause Court to proceed with the suit. ? 


(1) Addison’s Law-of Torts. | (®-Collett’s Law of Torts. 
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Before H. E. McColl, Esq. 
. MI KIN GALE. 


I 

2. KIN KIN GYI pine BY THEIR 

3. KIN MAUNG MAUNG MOTHER, ist 

4. Mf KIN NGE APPELLANT. 

a. 
1. MI KIN GYI. 
2. MAUNG MAUNG GYI, MINOR BY HIS 
MOTHER, 1ST RESPONDENT. : 

. MI TAIK MINORS BY THEIR 
».NGA LENYO | t MOTHER, 3RD RES-. 
. AN INFANT DAUGHTER PONDENT. . 


. KIN MA GYL. 
. NGA TU TU, BY HIS GUARDIAN AD LITEM, 


61TH RESPONDENT. 


Mr, #. af. Liitter—Advocate for Appellants. . 


Mr. C. G. S. Pillay—Advocate for 1st and znd Respondents. 
Mr. F. C. Chatteryee—Advocate for-6th and 7th Respondents. 


Buddhist Law—Inheritance—Distinction between wife and concubine, 


Held,—that the Buddhist law’recognized polygamy, and that a Buddhist: 
might-marry two or more women at the same time, and that they might alk 
have the status of a.wife and not that.of a concubine, that the woman first: 
married was the chief wife and that aslong as she was not divorced her: 
status could not-be lowered by any conduct of her husband, except perhaps. 
if she Were barren. 

fleid,—also, that wives were entitled to equal shares of their husband’s. 
atet property, and that the rules laid down in sections 23x and 234 of the: - 
Attathankepa that asuperior wife takes three’ shares and an inferior wife- 
two shares, have reference to the caste system and have no application to. 


_ Burman Buddhists. 


Mi Shwe Ma and one v. Mi Hlaing and Nagy U.B.R., pica I, 45. 
. Mi Ka y- Nga Thet and others, S.J., L-B., 6, 

Mi U Byu v. Mi Amyin, U.B.R., 1897—or, II, 160, 

Mi Ni and 4 others v, Mz Tht "Da and 3 others, U.B. R. ap Steawghk iI, 


Mf Unin and one v. v. Nga Paw Dun, U.B.R,, Os I, 138. - 

This was a suit for'a share of the estate of the late official, U™ 
Kyaw Gaung, Mobyé Sztké. The estate which is inthe possession: 
of the 1st Defendant-Appellant, Kin Kin Gale, was valued -in the- 
plaint at Rs. 3,68,854. The Plaintiffs, Kin Kin Gyi and her gon: 
(row 1st and 2nd Respondents), claimed athird share. Kin Kin 
Gyi claimed to be a widow of the deceased, and the 2nd Res- 
pondent is’ .admittedly his son. The 1st Defendant-Appellant, | 
Kin Kin Gale, is a widow of the deceased, and the other Appel-- 
lants are her children by him. 

The District Judge found that the rst.Respondent, Kin Kin: 
Gyi, was U Kyaw Gaung’s wife at the time of his death, but that. 
her status was inferior to that of the Ist Appellant, Kin Kin. 
Gale, that she was entitled to inherit, that if she were not, her. 
son, the 2nd Respondent, would be entitled to the share to which. 


he considered she was ehtitled: 
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U Kyaw Gaung, who appears to have been originally poor, 
first married Kin Hm6k also called Kin Nvyein. Her children 
died and the couple adopted Maung O, father of the Defendants- 
Respondents, Kin Ma Gyi and Maung Tu Tu. The 1st Deten- 
dant-Appellant, Kin Kin Gale, who was Kin Hmdk's cousin, lived 
as.a child with her mother, Kin Myit, in U Kyaw Gaung’s house. 
During Kin Hm6k’s lifetime U Kyaw Gaung made two expedi- 
tions to the Shan States. On account of the first expedition he 
was given the title of Mobyé Széké, and in the second, which was 
undertaken just before the annexation for the purpose of raising 
money to fight the English, he obtained his wealth, 

Kin Myit died in 1244 and the rst Defendant-Appellant con- 
tinued to live in U Kyaw Gaung’s house until Kin Hm6k’s death, 
which took place in 1253. She then went and lived for some time 
in her uncle Maung Sin’s housejat Mandalay, and then went and 
lived with her aunt, the Sagazein Midaya, in Rangoon. In 1254 
U Kyaw Gauag brought the 1st Plaintiff-Respondent to his house 
and. cohabited with her openly. She alleges that she had been 
demanded in marriage by U Kyaw Gaung from the Chundaung 
Minthamz, her sister by adoption, that the latter had given her 
consent and that she became U Kyaw Gaung's wife, by the most 
approved form of marriage, though there was no actual ceremony. 
It is on the other hand alleged by the defence that the Ist Plain- 
tirt-Respondent was carried off by U Kyaw Gaung from a pagoda 
festival, and that this was a common way in which wealthy men 
obtained concubines. . 

In the same year, 1254, U Kyaw Gaung cohabited with Ma 
Taik, a Shan woman, whom he had brought as a girl from the 
‘Shan States and kept in his house asa servant. His intimacy 
with her only became known owing to her pregnancy. There- 
after she appears to have been given the status of a kyunmaya; 
called by the District Judge a servant-wife. 

In the same year, 1254, a woman called Ma Kin—reierred to 
throughout the proceedings as Sagaing Ma Kin—was brought to 
U Kyaw Gaung’s house and occupied the position of a concubine, 

In the following year U Kyaw Gaung demanded the st 
Defendant-Appellant in marriage from her aunts, the Sagazein 
Mibaya and two other Midayas now deceased. The negotiations 
took place through the Kyaukmyaung Afwinwuz and the Padein 
Myoza, who were sent to Rangoon by U Kyaw Gaung for the 
' purpose, but there was no ceremony; the 1st Defendant-Appel- 
dant says that on arrival at Mandalay she went straight to U Kyaw 
‘Gaung’s house, and that the next day she was given presents 
and cohabitation commenced. Thereafter undoubtedly the rst 
Defendant-Appellant- was treated by U Kyaw Gaung as his 
fayourite wife, though a good deal of the evidence is discounted 
"by the fact that the 1st Plaintiff-Respondent did not live con- 
tinuously with U Kyaw Gaung. It is not clear when she first 
deft the house, but it was not until after she had given birth to a 
child, the znd Plaintifi-Respondent. She then appears to have 
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become an-invalid and, after continuing to live with U Kyaw 
Gaung for some time, she went and lived with the Chundaung 
Minthami. The 1st Defendant-Appellant says that the rst. 
Plaintifi-Respondent, Kin Kin Gyi, frequently visited U Kyaw 
Gaung after this, but never slept in his house except during one 
visit when she lived in the house for two months in 1259. 
During this visit she became exceznte. She was on this occasion. 
confined in the Chundaung Afinthame’s house. Kin Kin Gyi 
herself states that after leaving U Kyaw Gaung’s house she lived 
with him off and on for three years, and that two years after the 
birth of her first child she miscarried, that during those three 
years she lived more in his house than with the Mzutham/, and 
that afterwards she spent less of her time in his house, ‘but that 
she continued to-sleep. with him five or six times a month up to- 
the time of his death... . a 

This is a point which those of the witnesses who lived in. 
U Kyaw Gaung’s house should have been able to clear up, but 
their evidence is not.of much assistance. It is clear, however,. 
I think, that U Kyaw Gaung never broke off relations with Kin 
Kin Gyi, and it is certain that there was no regular divorce. 
_ The learned District Judge bas found that Kin Kin Gyi_ was. 
U Kyaw Gaung’s wife, but of inferior position to Kin Kin ‘Gale 


' who was his chief wife, and that after i259 Kin Kio Gyi lived. 


entirely separate from U Kyaw Gaung and had no share what- 
ever in the management of his property or affairs, and following 
Ma Shwe Ma and one v. Ma Hlaing and one “ has held that 
Kin Kin Gyi is only entitled to two-fifths of the share awarded to. 
Kin Kin Gale. | 

- The learned District Judge has quoted no euthority for the: 
proposition that a man who already has a wife can. take another 
wife and make her his chief wife. To do this would involve the: 
degradation of the first wife and, so far as I know, there is no. 
authority for supposing that this can be done. If Kin Kin Gyi. 
was U Kyaw. Gaung’s wife when he married Kin Kin Gale, that 
is a wife in the proper sense of the word, a lady whom he- 
introduced as his wife to his friends and whom he treated as _ his. 
social equal and not a woman whom he. merely maintained for 
pleasure or as a servant, J: am unable to see how her status could . 
be lowered by the introduction of Kin Kin. Gale. into the house- 
or by any other means. The facts that he visited other officials 
with Kin Kin Gale, that she joined with him in religious works,. 
that she attended a garden party at Government House with him. 
and so on, are very good evidence of the estimation in which 
he held her, and of the estimation in which he wished her 
to be held by others and they may by contrast be used as. 
evidence that the tie which existed between him and Kin. Kin. 
Gyi, before he married Kin Kin Gale, was not that of marriage, 
but the way. in which he treated Kin Kin Gale could not alter 
Kin Kin Gyi's status. . ra 4 


Q) U.B.R., 1892—96, I, 145. 
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As pointed out by Mr. Burgess in the case quoted above, the 
application of the rules contained in the various Dhammathats 
to questions of marriage in modern times is a matter of great 
difficulty. The rules were framed for conditions which no 
longer exist, they differ not only in different Dhammathats but 
sometimes in the same Dhammathat, and there is always a 
danger that terms used in the Dhammathats may have now lost 
their original meaning. 

* = Xe * * 
' The passage from the Sth Book of the Manugyé quoted 
by Mr. Burgess in Ma Shwe Ma and one v. Ma Hlsaing 
and one is translated by Richards on as follows: ‘If the husband, 
without the knowledge of his wife, shall make a present to 
another of a portion of the property common to both and the 
receiver be not his lesser wife or concubine . . . .” Inthe 
Burmese the last sentence is s8Seco2E coSuoonsec cSusa0GSsnsee(Goé 
Scge5001 The word 20085: means a bought concubine, and the 
word soc(j2S means a free concubine. The term s35ca92G005 
means literally “a partner in the household” and clearly conveys 
the idea of a high status, but in this passage cannot refer to the 
chief wife on account of the context. It must therefore go with 
G0o02sc05 and would seem to indicate that there was a considerable 
difference between a lesser wife and a concubine. On the 
other hand, it is possible that the words sSScconS005 and sacBds 
were merely introduced for the sake of rhythm. 

It is thus almost impossible to draw sound conclusions from 
isolated passages. In many passages in the different Dhamma- 
thats the expression 60093965 is used as distinct from the expres- 
sion so@(go6 with reference to a wife contemporaneous with the 
chief wife. Section 38, Book X of the Manugya, runs: “In 
case of a husband living in the same house with many wives who 
eat out of the same dish, the two laws are these . . . If 
they shall have the same number of male children, it is said the 
first married wife shall be the head wife.’’ Mr. Burgess was of 

opinion that this passage had special reference to Hindu usages, 
_and that the general scheme of inheritance was drawn up on the 
basis of a man having but one wife at a time though he might 
have many concubines, and he apparently considered section 227 


of the Attathankepa an instance of this. The heading of that 


section in the English translation runs: ‘* The law of partition 
between the chief wife, a concubine and a hereditary slave wife.” 
This is the translator’s summary of a page of Burmese. The 
first sentence in the Burmese is [§:ccSoso2: eG2Socco:chs 
Gossosa0508: “Chief and Jesser wives must be distinguished 
from concubine wives.” Further on occurs the expressions 

sonore e{goSooorsgSay$oconm These occur in the origi- 
“maltext. In the last part of the section the compiler gives his 
views as to what is meant by the text and by the rule of partition 
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calied fe, fe and adda (4, 3, 4). This is the only part that 
has becn translated into English. Now it certainly .cannot be 


contended that this section implies that a man cannot have more 


than one’concubine or more than one slave wife. The singular 
number is apparently used to denote a class. [| am unable 
therefore to see Low this or similar passages can be cited as 
authorities for the proposition that a man can have only one ‘wife, 
and the expression {o$scOS0c02: seems to me to imply that this 
section lays down the law of partition between wives, including 
the chief and lesser wives, free concubines and slave concubines. 


Again the Manugyé and other Dhammathats describe six kinds 
of concubines. Of these the first five are slaves, the sixth is a 
free woman, not bought, but who does not eat out of Lhe same dish 
as her husband. This seems to imply that a free woman, who 
did eat out of the same dish, would not be a concubine but a wife. 

In his judgment on review in the same case Mr. Burgess 
somewhat receded from the view that a Burman Buddhist could 


- have but one wife and that all other so-called wives were in 


reality concubines, and seems to have been of the opinion that a 
distinction was to be drawn between a lesser wife and a free 
concubine. ' u | 

With great deference to so great an authority as Mr, Burgess, 
I venture to express the opinion that the Dhammathats do pro- 
vide for the case of a man marrying more than one wife at a time, 
and recognize polygamy and draw a marked distinction between 
a wife,.who is not the head wife, and a concubine. As Mr. 
Burgess says, many passages in these books have reference to 
Hindu usages and can no longer be applied to present conditions, 
but the Buddhist law is a modified system of law derived from the 
Hindu system, and 1am unable to see why any particular rule 
contained in a Dhammathat should be held to be obsolete merely 
because it displays its Hindu origin. The question is whether it 
really is obsolete or still applies to modern conditions. I am of 
opinion, then, that a Burman Buddhist may have at the same time 
two or more wives, who are on equal footing, though one of them 
may be styled the head wife, and her status may be superior to 
that of a free concubine, and that when a maya nge is mentioned 
in the Dhammathats it is such a wife that is referred to and 
not a free concubine. Iam fortified in this opinion by the ruling 
of Mr, Sandford in Ma Ka v. Maung Thet and others ™ and 


‘that of Mr. (now Sir) H. T. White in Ma U Byu v. Ma 
_Hmyin® ,in which it was held “that when the husband has lived 


indifferently with both his wives, and when neither of them can 


‘be considered as having lived separately from him, the status of 


both wives seems to be precisely the same, though one may have 


‘been the first.or chief wife.” 


We 


tacitly argued that, as Kin Kin Gale was treated in every way.as 


L have laboured this point because it appears to have been 





: : (2) S.J., LB., Ge" i ia QUBR, 1907—01, II, ‘160, “ 
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a chief wife, she cannot have been a concubine and therefore Kin 
Kin Gyi must have been a concubine and nota wife, I have 
wished to make it clear that in my opinion, even had the positions 
been reversed and U Kyaw Gaung had married Kin Rin Gale 
before he married Kin Kin Gyi, the fact that the former had been 
the chief wife would not be incompatible with the latter's having 
been a wife with an équal status. I have also wished to make it 
clear that though the formal demand of Kin Kin Gule from her 
aunts by U Kyaw Gaung, and his subsequent treatment of her as 
an honoured wife, show clearly enough that she had the status of 
a wife and not of a concubine, these facts are compatible with 
her having been a lesser wife and not the chief wife. Polygamy 
proper is undoubtedly coming to be looked on with more and 
more disfavour, but itis by no means extinct even in Lower 
Burma, where it is not very uncommon for the daughter of 
respectable parents to be openly given in marriage with great 
ceremony to a man who already has one wife. In Upper Burma, 
before the annexation, polygamy was more common, especially 
amongst the official class. Only one wife was recognized by the 


King and received at the palace: She was calledthe pwédet 
Or pwéwin maya (approved wife). But the other wives were. 
‘treated with respect by others than the royal family. The . 


evidence in this case has made this abundantly clear. As 
the Kinwun Mingyi in his evidence says, the expression pwe- 
det maya ceased to have any meaning with the annexation and 
therefore it could never have been properly applied to Kin Kin 
Gale, but even if she had been married before the annexation and 
had been received at the Burmese Court, that would not make 
her Kyaw Gaung’s chief wife, if Kin Kin Gyi were already his 


wife when he married Kin Kin Gale. The rule laid downinthe © 


Manugyé and Attathankepa Dhammathats is that of wives who 
have borne an equal number of male children the chief wife is 
the one first married. A wife who is barren may be “put away ” 
‘but not divorced; and then another wife may be married without 
fault. It would thus appear that a wife who bears no male chil- 
-dren can be degraded, and that another wife can be set over her as 


chief wife, but this rule appears to be the only one according to~ 


_ which a subsequently married wife can be set over a previously 


married one as chief wife, and this rule does not apply to Kin 


Kin Gyi, because she bore ason to U Kyaw Gaung before Kin 

Kin Gale did and they now each have one son. : 
The main question for decision therefore is whether Kin Kin 

‘Gyi was a letsénmaya or a concubine, and this must be. decided 


not by the position which she occupied relatively to Kin Kin © 


Gale but by the way in which she was treated before Kin Kin 
Gale’s arrival in the household: 

I apprehend that the term J/etsézmaya means a wife who 
lives on terms of equality with her husband, and that eating out of 
the same dish is but one, though perhaps the chief, zndicium of 
such equality. The manner in which Kin Kin Gyi was treated 
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by U Kyaw Gaung is more important than the manner in which 
he took her'to his house. I agree with the learned District Judge 
that the story of the pagoda festival is not likely to have been. 
invented and, as pointed out by the learned advocate for the 


_Defendant-Appellavts, the fact that U Kyaw Gaung obtained the 


consent of the Chundaung A/7zxthamz, if true, is not of much 
importance, because he would probably have obtained her consent 
even if he had intended no more than concubinage. There is 
however the evidence of the Chundaung Mzutham?, a daughter 
of the late Mindén Min, that her mother, the Taungshweye- 
Mibaya, adopted Kin Kin Gyi as her daughter, and she is corro- 
borated byher cousins,the Myinbyin and Myingundaing Mzathamis 
I see no reason to disbelieve this evidence, and it fits in with the 
fact that Kin Kin Gyi went to live with the Chundaung Minthamz 
when she left U Kyaw Gaung’s house. It seems to me highly 
improbable that the Minthamz would have consented to Kin Kin. 
Gyi’s living in concubinage with U Kyaw Gaung, and she has. 
stated in her evidence that U Kyaw Gaung demanded her in. 
marriage. 

It is urged for Appellants that if Kin Kin Gyi had been taken 


‘as awife she would have been married with the same pomp as 


Kin Kin Gale. But this isa mistake. The latter herself admits 
that she was married without any ceremony at all. 

Again Kin Kin Gyi was confined of her first child in a little 
temporary room specially built for the purpose, and it is urged 
that this is incompatible with her being awife. But Kin Kin 
Gale had arrived by that time and had apparently taken the 
first place in J Kyaw Gaung’s affections and slept with him in 


the main-room, Moreover, the fact that the room was specially 


built for the purpose indicates that there was some reason, which 
has not been disclosed—possibly a superstitious or an astrological. 
one—for this course, because there were plenty of other rooms in 
which she could"have been confined. I do not think this point is 
of any importance. 

Then ilis urged that if Kin Kin Gyi had been a wife she: 
wonld not have left U Kyaw Gaung’s. house as she did. But as- 
the learned District Judge has remarked, she probably did not 
relish having to take second place and, being an invalid, she was. 
probably unequal to tastes for her proper position. a 
- But these arguments refer to what took place after Kin Kin 
Gale’s arrival. What is moreimportant is the treatment accorded 
to Kin Kin Gyi before then. . 

The Minbyin A¢/znthami says that she lived nearly opposite- 
U Kyaw Gaung’s house, that she visited him and was received. 
by him and Kin Kin Gyi. 

The Myingundaing Minthami7 gives similar evidence. . | 

Maung Nyun's evidence may be disregarded, as he is clearly’ 
an untrustworthy witness. 

~ The Tabayin Wundauk, who lived next door to the Chun-- 
daung Minthamt, says that- Kin Kin Gyi was spoken of as U 
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Kyaw Gaune’s wife, but she never visited his house, nor did his 
family visit Kin Kin Gyi, though he was intimate with U Kyaw 
Gaung. 

U Tezawun, a pongyz, says that U Kyaw Gaung visited his 
kyaung with Kin Kin Gyi, and that he was present at the 
ceremony of the cradling of her first child. 

Against this evidence there is that of the Defendant-Appel- 
lant's witnesses which is to the effect that after Kin Kin Gale’s 
arrival Kin Kin Gyi took second place and that Kin Kin Gale 
was chief wife, but they practically all agree that her position was 
superior to that of Ma Taik, and the Kinwun Mingyi, the 
compiler of the Attathankepa Dhammathat, whose faculties how- 
ever appear to have been impaired owing to his great age, states 
that Kin Kin Gyi was known as U Kyaw Gaung’s wife. 

; t the time Kin Kin Gyi went to. live with U Kyaw Gaung 
the latter had no wife, and was not living openly with any 
concubine. He may have had intercourse with Ma Taik 
secretly, as stated by her, but she was not openly recognized 

as a concubine until jong afterwards. There is a presumption in 

favour of marriage. Kin Kin Gyi lived openly with U Kyaw 
Gaung : it is not suggested that at that time she was treated in 
any way as an inferior, or that she did not “eat out of the same 
dish,” she visited a Ayaung with him and received guests and was: 
reputed to be his wife. The presumption is that she was his 

wife, and I do not see how this presumption can be rebutted by 

what happened after Kin Kin Gale’s arrival. Had U Kyaw 

Gaung died whilst the negotiations for his marriage with Kin 

Kin Gale were going on, can it be doubted that Kin Kin Gyi 
. would have been recognized as his chief wife ? 

It is urged, however, on behalf of the Appellants that, even if 
Kin Kin Gyi were a wife, she assumed the position of an “ etzgya: 
maya;” t.e., a wife living separately from her husband and not 
entitled to inherit, by leaving U Kyaw Gaung’s house and living 
‘separately. But it is clear that there is no such separate class of 
wives. A wife who lives in a separate. house from her husband 
is entitled or is not entitled to inherit according as she 
is a wife or a concubine. The portion of the Attathankepa 
Dhammathat quoted by Mr. Hodgkinson in Ma Gywé and 4 v. 
Ma Thi Da and 3 “is clearly not an authority for the proposi- 
tion that a wife may be disentitled to inherit by separate residence 
from her husband. As pointed out in Ma U Byuy. Ma Amyin®) 
this passage does not refer to the husband’s estate at all; it 
merely prohibits claims among several wives living separately to 
* property received by cther wives in the husband’s lifetime. ‘This 
tuling and Ma Hmén and another vy. Maung Paw Dun © make 
clear that the wife living separately from her husband, who is not 
entitled to inherit, is not a wife at all but a concubine, and that 
Separate residence merely affords a presumption which, however, 


= 





7 U.B.R., 1892—96; II, 194. . |: @.U.B,R, 1897—o1, II, 160. 
= ® (@) U.B.R., 1897—0r1, H, 138. 
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Mr Kin may be rebutted that such a woman is a concubine and not a 
GasLtE_ wife. ButasI1 havesaid above, the circumstances show that Kin 
Mi Krew Kin Gyi was.U Kyaw Gaung’s wife before he married Kin Kin 
Gy. ‘Gale and, having once obtained that status, she could not lose it 
iit except by divorce. It has not been suggested that there was any 
divorce, and the evidence shows that Kin Kin Gyi_ visited 
U Kyaw Gaung and he visited her constantly after she had left 
the house, At a big ahklu which he gave in 1259 she tooka 
prominent part, and U Kyaw Gaung with some high ex-officials 
were present at the cremation of her secondchild. He gave 
her money up to the time of his death; and there is no sign of 
relations having been broken off. 

. My finding therefore is that Kin Kin Gyi was U Kyaw 
Gaung’s wife and that her status was in no way inferior to that 
of Kin Kin Gale, and that if U Kyaw Gaung can be properly said 
to have had a chief wife after the death of, Kin Hm6k, it was she 

who was the chief wife and not Kin Kin Gale. 








Civil Before G. W. Shaw, Esq. CS, 
Miscellane- 
ous Case Mr. ——~v. ‘TIN BYU. U. 
No. 30 of Pd, 
A rO8 Oe Mr. H, M. Littery—for the Applicant. 
epi ot Mr. L. RE, Mitter—for the Respondent. 


Advocaies—Professional misconduct. 


Where an advocate for one party appeared seven years afterwards in a 
subsequent suit on the same subject for the opposite party, and it was not 
shown that he had carried any secrets away from his first client,— 4 

Held,—that the circumstances did not warrant an order prohibiting the 
adyocate from appearing further in the case for his second client. 

Pallanjt Marwanjt v. Kallabhat Lallubhat, (1887) 1.L.R., 12 Bom., 85° 

Damodar vy. Bhavani Shankar, (1902) 1.L.R., 26 Bom.,. 423. 

In ve Cutts, 16 L.T.(N.S.),.715. 

Ali Muhammad v. Sham Lal, (1903) P.R., tyo4, Crl., No. 2, 

Mya U vy, Sun Singh, (1900) U_B.R., 1897—01, IL, 368. 

This purports to be an application under section 8 (2), Civil 
Courts Regulation, 1896. Applicant is an advocate of the Ist 
grade, He appeared on behalf of Mi Kin, the Appellant in Civil 
a Pa No. 15 of 1910, in the District Court, and also in the Court 
of First Instance during a further enquiry ordered by the District 
‘Court. When the proceedings went back to the District Court, 
+the Respondents, who were the Defendants-Respondents in that . 
Court, objected to Applicant’s appearing for Mi Kin, on the 
ground that he had appeared for them in a previous suit in 1903, 

* and had been made acquainted with their secrets. They filed an. 
affidayit to that effect sworn by Respondent, Tin Byu U. 

__ The District Court, after calling upon Applicant for explana- 
tion, and examining Respondent, Tin Byu U, passed an order 
prohibiting Applicant from appearing further as Mi Kin’s advocate 
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in the case, and making some remarks on Applicant’s conduct, to 
the effect that it had “not been nice” if it had not been unpro- 
fessional. 

Applicant seeks to have that order set aside. 

The cases on the subject which have been cited are these :— 
Pallanjt Marwanjtv. Kaliabhat Laliubhat (1887), Damodar 
v. Bhavani Shankar (1902), Ali Muhammadyv. Sham Lal 
(r903)® . They are practically at one. 

In the first a pleadcr was originally retained by P. and N. 
jointly to defend a suit on their behalf. Later, P. and N. 
quarrelied and the pleader withdrew from the case. Afterwards 
he Sled a power of attorney signed by N., and claimed to conduct 
the case on behalf of N. alone. P. objected. It was held that 
the pleader was not proved to be in possession of any confidential 
information either from P. or from P. and N. together, which 
would give him an unfair advantage when acting on behalf of N., 
also that as a general rule the Court will require a very strong 
case. to be made out before it will interfere, by way of injunction, 
restraining a pleader from appearing for a client, and there must 
be clear. affidaviis made to show that special knowledge was 
acquired by the pleader during his employment by the former 
client “but from the nature of the thing it will, in general, be 
satisfied with an affidavit of a person who says ‘he made con- 
fidential-communications— without requiring him to go into details,. 
the statement of which would be a disclosure of the yery matters. 
which it is his purpose to keep concealed.” 

_ *In the second the rule laid down in /n re-Cutts “ was followed : 
“Those things which an attorney learns from his client or in: 
consequence of his employment by his client, he is forbidden to. 
disclose, and any betrayal of his confidence would be visited by 
the Court as gross misconduct. But if he leaves matters relating. 
to his client under such circumstances, that if questioned about 


T. - 
Tax Bro UL 


them ina Court of Justice he could not refuse to answer them, he: 


is not within our jurisdiction.” } 
_ In that case apleader appeared for V. ina suit he brought. 
against a tenant for rent of certain land, and fifteen years later 
defended in Criminal proceedings instituted by V.*s son and. 
successor certain persons who had carried.a crop off the land. It. 
was alleged that the pleader became acquainted in the suit for 
rent with flaws ia V:’s title and used that information in the: 
’ Criminal proceedings. . 


It was held that the pleader was not guilty of gross: misconduct 


because the information he was said to have used had become 
public property,—was no longer a secret, but that he had shown. 
neither candour nor-nicety of behaviour and should express regret. 

In the third case one A.M. am a complaint against. 
several persons underséction 457, Indian Penal Code, and engaged 
all the local pleaders: The accused was discharged, but the 
-: 1) -1:L:R., 12 Bom.;85. - — (2) 1:L:R,, 26 Bo 73. = 

(3) P.R., igo4, Crl:, No.2. | (4) 46-L.T. (NS), 735 
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District: Magistrate ordered further enquiry, and in the further 
proceedings one of the pleaders appeared for the accused. 

- Following Pallanjt Marwanjz’s case it was held that “a 
pleader after his dismissal without misconduct, or after the close 
of the business, is at liberty to take sides against his former 
employer, provided always he has no secrets to carry with him 
that can be used to his former client’s prejudice,” but that im fhe 
case before the Court the pleader had not been-discharged by his 
client, neither was his business closed: and he was therefore 
guilty of gross misconduct deserving grave censure. , 

Practically the law laid down in the three cases is the same. 
The only Upper Burma case is Mya Uv. Sun Singh (1g00) ©. 
‘There the opinion expressed was in substantial agreement with 
the decisions just summarized. But the matter was not directly 
in issue, as it is in the present case. The law in Upper Burma in. 
regard to advocatesis of course contained in the-rules made under . 
the Civil Courts Regulation, but in deciding what is professional 
misconduct the -principles applied in the rest of India must: 
be observed. On the point here in question the rule is, putting it 
shortly, that itis not open to a legal practitioner who has appeared 
for a party in a case to act for the opposite party in a later 
stage of the same proceedings or in subsequent litigation, unless he 
has been discharged without misconduct, or he has completed the 
business he was engaged to perform, and unless.he has no secrets: 
fo carry with him that can be used to his former cliént’s prejudice. 
In the present case Applicant admitsthat he appeared seven 
years back for the Respondents ina suit (Civil Regular No. 8&5 of 
190%) in which Mi Kin sought to cancel a deed of sale of certain 
Iand on the ground of failure of consideration. He drafted the 

Respondents’ written statement in that case, upholding the deed 
of sale mainly on the ground of admissions by Mi Kin, but the 


suit was dismissed as barred by limitation, and the merits were 


not gone into. 

Here Mi Kin sues to redeem the same land relying on a 
mortgage which preceded the sale, and ignoring the sale ; and the 
Respondents in'their defence set up the sale. As Respondents’ 
-adyocate in the previous case Applicant was, as the Lower Court 
Says, prepared to support the sale. As advocate for Mi Kin in 


_ the present case, it is his business to try and make out that the 


Sale was invalid for want of consideration. 

There can be no doubt that it would be improper for Appli- 
ant to appear for Mi Kin jn the present case if he had any 
‘secrets communicated to him by Respondents which could be used 
‘to their prejudice. | Ow a 

Respondent, Tin Byu U, in his affidavit swears that all “ confi- 


_dential communications and all necessary instructions were given ” 


by Respondents to the Applicant : and that in the proceedings in 
the Subdivisional Court.after the remand Applicant actually made. 


‘use of that information in favour of Mi.Kin.... .. 2 se 


- MULBLR, 1897—01, I, 368, 
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But when examined by the District Court, he specified the 
instances in which, as he thought, Applicant used the information : 
and as the learned Judge perceived, that specification knocked the 
bottom out of Respondents’ allegations. It was obvious that no 
-confidential information was involved. 

The District Court, however, thought that Respondent, Tin 
Byu U, might not have disclosed the confidential information. It 
had warned him that he need not doso. But Respoudent Tin 
Byu U’s statement is quite clear. He said: “ These are ail the 
matters from my former instructions that —used.” He did not say 
“There were other confidential matters which | do not wish to 
disclose.” _Thisisimportant. I do not think that in face of such 
a statement as Tin Byu U made, a Court-can be satisfied on the 
general statement in the affidavit that any confidential informa- 
tion was communicated. 

I have called upon the Applicant to file an affidavit, and he 
has done so. He states there that he has not got his old brief, 
and that he does not remember any confidential information, or 
the nature of the instructions he received from Respondents in 
the previous case. 

The text of the written statement in the old case suggests 
that there was no confidential information, and the length of time 
—seven years—that has elapsed, suggests that if there was any 
such information the Applicant must have forgotten it, This 
goes to support the i ere s affidavit. 

It is to be regretted that the Applicant has not explained how 
_ he cameto take up Mi Kin’s case after having appeared for 
‘Respondents in the previous litigation, 
_ But inthe circumstances before mentioned, I am of opinion that 
‘he is not shown to have been guilty of misconduct in appearing 
for Mi Kin in the subsequent case, as far as the proceedings have 
gone, and that whether that case.is remanded again or not, there 
is no reasonable ground for apprehending that Applicant will use 
confidential information, and consequently that the Lower Court 
‘was not warranted in making the order it did. 

I therefore set the order aside. 

The Respondent will pay the costs of this application. 


| Before G. W. Shaw, Esg., C.S.1. 
SOMASUNDRAM CHETTY v. ALLAGAPPA CHETTY. 


Mr. #. M. Latter—Advocate for Mr. F. C. Chatterjee—Advocate 
. Appellant. or Respondent. 
z _— Ctotl Procedure—63, 73. 

Where A, the holder of a decree in the Townshi attached and 
se pape nein hele os oni ce cr 
ourt against the same j » applied for oxecution, before the 
proceeds of the sale were received by the Township Court, and the Town- 
ship Court, in ccntravention of section 63, distributed the proceeds, though 
had notice of the proceedings in the Subdivisional Court, and. without 

giving a share to B;: | 


Mr —= 
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Held,—that B was entitled to recover in a regular suit the shave which he 
would have received, on a proper rateable distribution, from the persons to 
whom it had been wrongly paid. 


Sit Saing v. Po Kaing, 1 L,B-R., 121. i 
Har Bhagat v. Anandaram, (1897) 2 C.W.N., 126. 


Baikant Nath Shahay. Rojendro Narain Rai, (1886) I.L.R., 12 Cal., 


333. 
Bithel Das v, Nan Kishor, (tg00) 1.L.R., 23 All.,. 106. ‘ 
ae) Chander Kritiratna vy. Chandra Mala Gupta, (1902) 1.L.R., 
29 +s 773- 


. This purported to be a suit by the Plaintiff-Appeliant under 
section 73 (2), Civil Procedure Code. Defendant-Respondent 
obtained a decree against one On Gaing, in Civil Regular No. 73 


of 1909 of the Township Court, onthe 19th March 1909 and 


applied, in Execution Case No. 57 of 1909 of the Township Court 
(Additional Judge), for execution (by attachment and saije of a 
house, compound and granary belonging to the Judgment-Debtor) 
on the 30th of the same month, A warrant of attachment bear- 
ing the same date was, executed on the 31st March. On the 2nd 


- April the Court issued a warrant and proclamation of sale fixing 


the 5th May. The proclamation was published on the 4th April. 
The sale was held oa the 5th May, and the proceeds received by 
the Court in full on the 6th May, and paid (part) to D.fendant- 
Respondegt, and (the balance) to the Judgment-Debtor, on the 
5th June and 26th July, respectively. : 
Meanwhile several things had happened in connection with a. 
suit in the Subdivisional Court by Plaintiff-Appellant against the. 
same On Gaing (Civil Regular No. 7 of 1909 of the Subdivisional 
Courts. a. , ay 
On the 16th April Plaintiff-Appellant got hisdecree. On the 
17th April he cies in Execution Case No, 12 of 1909, for exe- 
cution by attachment and sale of the same property. ‘The Sub- 
divisional Court disposed of the application on the 30th April, by 
ordering warrant of attachment to issue. A warrant of attach- 
ment was issued on the same day, the goth April, and was exe-. 
cuted on the 2nd May. On the 4th Ma Platntiff-A ppellant. 
applied (see the first paper in the process file of Execution Case ~ 
No. 57) to the Additional Judge of the Township Court stating, 


' with precise details of number and date, that he held a decree 
‘against On Gaing in the Subdivisional Court, had attached the- 


property in execution, and applied for its sale, and ‘therefore. 
requesting permisston to b¢d atthe sale. The Additional Judge 
granted the permission without taking further notice of the Plain-. 
tiff-Appellant’s allegations, or considering the consequences. 

On the 19th May Plaintiff-Appellant applied to the Subdivi-.. 
sional Court stating that the property had been sold‘in execution, 
of Defendant-Respondent’s decree in the Township Court, and : 
praying that the proceeds might ‘be rateably distributed. This: 
application was forwarded by the Subdivisional Court “ for rate--. 
able distribution” to the Township Court on the 12th June, -the-. 
date the Subdivisional Judge had fixed for the sale on Plaintiff; 
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Appellant's application for execution, and the Additional Judge 
replied that it was too late. | 

These are the facts out of which the present suit arose. The 
learned Judge of the District Court was mistaken in saying that 
- no warrant of attachment but only a temporary injunction was 
issued by the Subdivisional Court on Plaintiffi-Appellant’s appli- 
cation for execution. The warrant was in the form required by 
O. XXI1, r.54. It was identical with Form XX of Appendix E of 
the New Code, though actually an old form referring to section 
274 of the Old Code. 

I do not know whether the District Judge noticed Plaintiff- 
Appellant's application of the 4th May to the Township Court. 
It has not been referred to in argument before me at all. 

The District Judge was certainly in error in applying clause 
(c) of the proviso to section 73 (z). This was nota case in which 
the decree ordered the sale of immoveable property for the dis- 
charge of an incumbrance. Both the decrees in question were 
et money decrees. 

Section 73 is the old section £95 modified. The effect of the 
alterations is not very clear. On consideration I am disposed to 
think that it is still necessary for application for execution to be 
made to the Court which holds the assets. If so, it is still neces- 
sary,.as explained in the Lower Burma case of Sit Sazng vy. Po 
Kaing™, for a decree-holder who wishes to share in a rateable 
distribution to get his decree transferred to the Court which holds 
the assets if it is not there already. . | 

[The Calcutta decision under the Old Code quoted at the end 
of Amir Ali and Woodroffe’s note to section 63, referred to by 
the Additional Judge of the. Township Court, Har Bhagat v: 
Anandaram (1897) ™, does not appear to me to-be reconcilable 
with the language of section 295. and therefore of section 73 as. 
above construed. | : 

Hence, if the Township Court had been the holder of the- 
assets within the meaning of section 73, Plaintiff-Appellant could 
not be entitled : to share in a‘ rateable distribution unless he had 

ot his decree transferred to that Court, and then applied to it 
Fe execution “ before the assets were received,” z.e., before the. 
6th May. , ) 7 E it 

But. the Township Court was. not the pro er Court to distri- 
bute the. assets. By section 63 it was the Subdivisional Court 
and not the Township Court upon which that duty fell. be 

~ The Additional Judge of the Township Court said that he had 


no notice of the attachment by Plaintiff-Appellant in execution 


of his decree in the Subdivisional Court, and the District. Court 
took it that the Township Court’had no notice,—or as the learned 
Judge says,.no proper notice. As already noted the : Plaintiff. 
Appellant’s application of the 4th: May to the Township Couft 
- has‘not been touched. upon in. argument. But in’ face of that 
application-it appears to. me thatthe Township Court must-be 


iL.BR,ra. | @2C.W.N, 226. 
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held to have had noti¢e. The Plaintiff-Appellant’s allegations 
were, as I have said, precise. . lt was on the basis of them that he 
asked for leave to bid. The Additional Judge could not ignore 
them. If he wanted proof of them he had only to ask for it, and 
he would have been satisfied at once. 


Under the Old Code a sale by the Subordinate Court without 
notice was held to be valid in Bazkant Nath Shaha v. Rojendro 
Naratn Rat“, The implication was that with notice the Sub- 
ordinate Court’s proceedings would have been invalid. Section 63 
now expressly provides that nothing in it shall invalidate any pro- 
ceedings taken by a Court executing one of such decrees. 


But while the sale and disposal of the proceeds may be valid 
in the present case, in consequence of this proviso, it does not 
follow that Plaintiff-Appellant is debarred from recovering the 
share which he would have got ifthe Township Court had 
proceeded according to law. 


Under section 63 the Township Court could not lawfully pro« 
ceed, with Defendant-Respondent’s application for execution. 
The Additional Judge, as soon as he found that Plaintiff-Appel- 
lant had a decree against the same Judgment-Debtor in the Sub- 
divisional Court, and had applied for execution there, and even 
attached the same property, ought to have stayed his hand, and 
told Defendant-Respondent that he could do no more for hin, . 
and that if he wished to proceed with his claim against the pro- 
perty he must get his decree transferred to the Subdivisional 
Court and apply there for execution. 


-I-canmot agree with the District Court that section 63 did not 


apply. . ; See & 7" | 
I-do not think that Plaintiff-Appellant can be deprived of the 


' share of the proceeds he was entitled to, either because he asked 


for leave to bid at the sale instead of merely informing the Town- 
ship .Court of the proceedings in the Subdivisional Court, or 
because ‘the Township Court proceeded to sell the property and 


dispose of the proceeds in contravention of section 63. 


- Ifthe Township Court did its duty Plaiotiff-Appellant was . 
Safe.» His decree was. in the Subdivisional Court. He had 
applied for execution there, and when the Subdivisional Court’ 
feceived the proceeds he would be entitled to his rateable share, 
- . The result of the illegal procedure followed was that Plaintiff- 
Appellant did not get that share while - Defendant-Respondent 
and the Judgment-Debtor, who were not entitled to it, got it. 
That ‘seems to me to be precisely the-kind of case ‘which section 
99 (2) wes demeued tomes? "wt XFS ON Lm, 8 
‘Whether section 73 (2) strictly applied here or not is, in my 
opinion,’ immaterial. “Plaintiff-Appellant having obtained his 
decree and applied for execution in proper time, the attachment 
and saleby Defendant-Respondent’ ‘entred -for his’ benefit’’ as 


DL LRy 1a Cals 395: 
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well as Defendant-Respondent’s—See Srthal Das v. Nand 
ashor (1goo)™. When therefore the money was wrongly paid 
to Delendant-Respondent and the Judgment-Debtor, Plaintiff- 
Appellant bad a good cause of action. 

itis not necessary to decide whether Plaintiff-Appellant 
could still have maintained his suit if the Township Court had 
not received notice of his decree and application for execution in 
the Subdiyisional Court. But probably he could, the essential 
grounds on which his claim rests being, as it seems to me, that 
he had a right to share by reason of his decree and his application 
for execution in the Subdivisional Court, and that the money he 
‘should have got was paid to Defendant-Respondent and the 
Judgment-Debtor. 

My conclusion is that, although based on grounds which were 
not strictly correct, the decree of the Court of First Instance was 
xight, The facts of the present case were very like those in 
Bhagwan Chandar Kritiratna v. Chandra Mala Gupta 
(1g02)®, only there no regular suit was brought. 

If we suppose that what seclion 73 contemplates is merely 
‘that application must be made for execution to the Court which 
passed the decree, or toa Court to which the decree has been 
ttransferred,—whether this is the Court that holds the assets or 
mot,—the result is the same. 

I set aside the decree of the Lower Appellate Court and 
-restore that of the Township Court with costs. 





Bef.re G. W. Shaw, Esg., CSL. 
K.E. v. NGA SAN MYIN. 


Criminal Procedure—341. 

The power of the High Court under section 34:1. The Criminal 
-responsibility of deaf-mutes, : 

O.F. y. Bauka, 22 W.R., Cr., 35, 72; 0.2. v. Somir Baura, Li, 

27 Cal, 368 = 4 C.W.N., 421; Haldar v. Kamte,22 W.R., Cr., 35 ; Atu Ram 
-v. Empress, P:R 1885, p. 98; Hmpress v. Gahna, P.R., 1889, p. 139. 

The accused, a deaf-mute with two previous convictions, was 
charged before the District Magistrate, with stealing a bundle 
‘containing clothes and cther things from a blind man. The fact 
“was very clearly proved. The District Magistrate, on the ground 
that he was unable to explain anything to the accused, forwarded 
‘the case to this Court under section 241, Criminal Procedure 
‘Code, after finding the accused guilty and sentencing him to a 


_year’s imprisonment. 


_ The sentence ofcourse was a mistake in a case under section 
341, Criminal Procedure Code. a — 

' The conviction and sentence were both set’ aside, and the 

District Magistrate was directed to try and get-into communica- 
tion with the accused with the assistance of his relations; 


(2) LR, 23 All, 106. (@).LL,Ry 29 Cal 773. 
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KE. This has always been insisted on by this Court, the view taken 
. being that it-is impossible. a deaf-mute should be able to live to 
2 aoa maturity without being able to communicate with his relations, 
"and that he and his relations must have established some practic- 

able method of inter-communication by signs or otherwise. 

The same course was taken in the case of Queen v. Banka“? 
under the corresponding section of the Code of 1872. . 

The proceedings have now been submitted again under section. 
341 by the Headquarters Magistrate who retried the case by the 
District Magistrate’s order. I did not directa retrial: it was not 
necessary for the witnesses to be examined all over again. The 
District Magistrate ought to have held the further enquiry nim- 
self. it was desirable that he should do so, if only because the 
case was one cf some difficulty. : 

The Magistrate who retried the case has found the accused 
guilty under section 379, Indian Penal Code, of the theft laid to- 
his charge, and his grounds for submitting the case under section 
341, Criminal Procedure Code, are that the accused “ did not 
appear tobe able to understand the purport or details of the evid- 
ence given by the witnesses, or the nature of the proceedings: 
against him,” and that in the Magistrate’s opinion he was “no | 
better than a domestic animal, and as‘such incapable of knowing 
that what he did was wrong or contrary to law.” See 
_ The Headquarters Magistrate employed the accused's father, 
Kauk’ Ya, as an interpreter. The father admitted that he has. 
“been in the habit of communicating with the accused by signs 
from his.childhood,” and that the accused: “can communicate on 
ordinary matters by making signs and by pointing out objects.” 
Unfortunately he seems to have thought it incumbent upon him, 
in the interest of the accused, to represent him as perfectly 
incapable of understanding the proceedings. He even asserted 
that the accused denied having taken the blind man’s property, 
whereas he had always admitted this. 

The father was therefore an unfortunate selection as an inter: 

reter. 
‘i Before the [istrict Magistrate the accused gave the impres-- 
sion that he “ knew quite well what he was being tried for.” 

In the retrial he was asked by signs, and made ansWer in the. 
same way to the effect that he travelled in the Railway carriage 
with the blind man and took his bundle.from him, This in spite 
of the father’s attitude. | 

The accused’s previous convictions were for similar offences 
(stealing clothes). In September 1909, he was sentenced in-the 
first case to a whipping of ten stripes. In April 1910, in the other | 
case he was sentenced to three months’ rigorous imprisonment: 
He had hardly been out-of jail a month: when he committed the 
offence with which: he.was.charged in the present case.. 
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The Magistrates who tried the previous cases apparently had 
no doubt about accused’s ability to understand the proceedings in 
those cases. | 

(Jn a consideration of all these circumstances it seems to me 
to be at least open to quzstion whether the accused was so. 
incapable.of understanding the proceedings in the present case as 
the Headquarters Magistrate thought. 

Anyhow, I have no doubt that section 341 gives this Court 
power to pass sentence on the Magistrate’s finding 

This was the view taken in Queen v. Bauvka already cited: 
and was also the opinion of the learned Judges who decided the 
much more recent case of Q.F. v. Somzr Baura.) They. 
said ‘“the High Court can in a case triable by a Magistrate pass 
sentence on what is termed a conviction, though it cannot, strictly 
speaking, be so termed ‘seeing that the accused cannot in such a 
case make a properdefence. The proceedings are anomalous and 
in all respects do not represent a complete trial. If they did, a 
special report for tLe orders of the High Court would be unneces- 
sary” 

*t¢ remains to consider the accused's responsibility. Taylor 
(Principles ‘and Practice of Medical Jurisprudence, 5th Edition, 
Volume I, page 815} says that it was formerly laid down in the 
old law books that a person born deaf and dumb was, by presump- 
ticn of law, am idiot, but that in modern practice want of speech 
and hearing does not imply want of capacity either in the under- 
standing or memory, but only a difficulty in the means of 
communicating knowledge. 

There may be mental deficiency at the same time (as in the 
case of 9 £. v. Somtr Baura just cited), but it is not necessarily 
involved in the deaf-mute condition. Curiously enough Taylor 
goes on to say that a deaf and dumb person who has never been 
instructed is ‘altogether irresponsible for any action, Civil or 
Criminal,” but he gives no authority for this statement and 
illustrates it by no example. | 

Such a statement seems more consistent with the old la 
books than the modern practice. 

The law in India certainly does not expressly provide fora 
sane deaf-mute who has never been instructed being exempted 
from punishment. [| find it difficult to distinguish-such a case from 
the case of a person who is not deaf and dumb but ‘bas never been 

instructed. 
It seems'to be very doubtful whether a sane: déaf-mute could. 
live to the age of, say, seventeen, as in this case, without learning 
something of his duty towards his neighbour in person and property. 
. | think it must be presumed that if the-mind is sound there is this 
knowledge in the deaf-mute; as it‘1s in the: case of the ordinary 
adult who is.not: so‘afflicted and is“not permitted to plead that 


he has never been instructed, though he may have been brought | 


(1} :LLR,,.27 Cal. 368° 4-COWIN:, az. . 
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up by criminals from his infancy and never taught the difference 
between right and wrong. 

My opinion is that to escape punishment a deaf-mute, to 
whom sections-82 and $3, Indian Penal Code, do not apply, must, 
like his brother who can hear and speak, come within section 84, 
Indian Penal Code; in other words, if his mind is. sound his 
inability to hear and speak will not excuse him, 


1 am aware thatin Haldar v. Kamte™ an apparently different 
view was taken, and that that decision was followed in Atu Ram 


- v. Empress, but the subject was not discussed in either; in the 
’ former case there was probably a doubt of the accused’s dishonest 


intention, in the report of the latter no particulars are given. 


In Empress v. Gahna,™ a case of murder, where the accused 
was said to be sane but unable to understand the proceedings, 
the High Court acting under section 341, Criminal Procedure 
Code, treated the accused as if he had been insane when he 
committed the crime ; but the learned Judges did not discuss 
the question of respqnsibility i in such cases, and evidently felt 
themselves in a difficulty : they did not like convicting, I take it, 
in a capital case where the accused did not understand the pro- 
ceedings, 

No doubt section 341, Criminal Procedure Code, gives the 
High Court full discretion to do whatever the circumstances at 
the particular case 1equire. 

I pr.fer, for the reasons just explained, to follow, where this i is 
possible, the course taken in Queen v. Baukea and indicated in 
Somir v. Baura. 

In the present case there 1s nothing beyond the statement of 
the father, Kauk Ya, to indicate that the accused is mentally 
deficient, except the fact that in all the three cases in which he 
has been charged with theft he has readily admitted the alfence, 
and apparently made no attempt to conceal the property. But 
in two of them part of the property was never recovered, and it is 
possible and not at all improbable that the accused kept it back 


* purposely. 


{ cannot regard the accused’s persistence after being twice 
punished in repeating the offence, as evidence of mental 
unsoundness.’ The same phenomenon is to be observed frequently 
in. people who are not deaf and dumb, and are certainly quite 
sane. 

‘The father states that froin the age of ten the accused has been 
in the habit of staying away from home for five or ten days or even 
a month at a time, and of wandering about in trains, that though 
flogged for this he could not be made to remember what he was 
flogged for, and that for the last five or six years he has let the 
accused go about as he ieee without attempting to control 
him. 





G) 22 W.R., Cr., 35+ | (2) B.R., 1885, page 98. | (3) P.R., 1889, page 139. 
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Nothing is disclosed here but wilful disobedience in the son, 
and probably failure on the part of the father to exercise proper 
control. 

Besides, as already noted, the father is not to be depended on 
for the truth. 

The accused all through these proceedings has betrayed no 
defect of memory or understanding, and for the reasons before 
mentioned I am of opinion that he must be punished. 

I sentence the accused, San Myin, under section 379, Indian 
Penal Code, to one year’s rigorous imprisonment. 





Before H. E. McColl, Esgq., 1.0.8. 
Mi NGWE ZAN v. MI SHWE TAIK, 
Mr. C. G. S, Pillay—Advocate for Appellant. 
Mr. ¥. C. Chatterjee—Advocate for Respondent. 
Probate and Administration—Res judicata—Burden of proof— 
| Evidence Act—ss. 41 and 110, 

The Defendant as widow had applied for letters-of-administration to 
the estate of Maung Ba Ya, Her status had been denied, and the question 
had been fought out at length in the proceedings under the Probate and 
Administration Act. 

In a suit brought against her for the estate on the ground that she was 
not a widow and had no right to inherit from Maung Ba Ya, held,—that the 
question of the Defendant’s status could be fought out again, and that 
section 41, Evidence Act, had no application. — 

But held, further,—that as the Defendant was in lawful possession of the 
estate the burden of proving that she was not the owner lay on the Plaintiff. 

Ma Gaung v. Ma Nyun, Civil Appeal No. 227 of 1904 (unpublished), 

Kanhya Lall V. Paluechurn: 7 W.R. 339. / oe SEP ) 

Ma Hnyin and one v. Ma On Gaing and § others, U.B-R, 1902-03, II, 
Probate and Administration, page 1. 

On the death of Maung Ba Ya one Ma Pwa Saing claimed 
to administer his estate as an adopted daughter. Her applica- 
tion was opposed by the Plaintiff-Respondent, Ma Shwe Taik, . 
who claimed as niece and adopted daughter, and by the Defen- 
dant-Appellant, who claimed to be Maung Ba Ya’s widow. Ma 
Pwa Saing’s application was dismissed and it was held that the 
Defendant-Appellant was Maung Ba Ya’s widow, and letters of 
administration were granted to her. This finding and the order 
. based on it were confirmed by this Court on appeal. Final 

orders were passed on the 17th April 1907. 

On the 26th February 1908, that is, considerably more than 
a year after letters had been granted to the Defendant-Appellant, 
the Plaintiff-Respondent applied for permission to sue tz forma 
pauperis for the whole of the estate, on the ground that the 
decision that the Defendant-Appellant was Maung Ba Ya’s 
widow was wrong, and that she (Plaintiff-Kespondent) either 
as niece of as £iffima daughter was the sole. heir. The issue 
_ whether the [efendant-Appellant is Maung Ba Ya’s widow or 
mot has been tried again on the merits and decided against her, 
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and she has been ordered:to make over the whole of the estate 
to the Plaintifi-Respondent. 

This is an appeal.against that decree. 

I at first had some doubt. as to whether the judgement .in the 
administration proceedings was not ‘conclusive proof under 
section 41, Evidence Act, that the Defendant-A ppellant* was 


. Maung Ba.Ya’'s widow. It seemed to me that as it was neces- 


sary in such proceedings to decide the -stalus of the Applicant, 
and as the Probate and Administration Act provided for the 
issue Of citations in order that.all interested parties. might have 
an opportunity of contesting the application, there could be no 
possible adyantage in permitting the question of the applicant’s 
status to be foug ht out againin a regular suit, and that the remedy _ 
of an interested | person who had not been made a party to the 
administration proceedings. lay in an application to revoke the 
letters or probate, on the ground that proper citations had not 
been issued or on the ground of fraud. It also seemed to me 
that to permit a question of status which had to be determined 
inthe administration proceedings to be fought out again ina 
regular -suit, would be contrary to the very principle on which 
section 41, Evidence Act, is said- to be founded, namely, that 
public policy requires that matters of social status should not be 
left in continual doubt. Further, it appeared to me that the 
expression “legal character” must include wiie-hood and.widow- 
hood from the fact that a Matrimonial Court is included amongst 
the Courts, to the judgments of which the section relates. 
In Ma Gaung v. Ma Nyun it was held that a question of 
status décided in administration proceedings could be fought 
out again in a regular suit. But the ground of that decision 
was that’ proceedings under the Probate and Administration Act — 
were not a suit, and that therefore section 13 of the Civil Proce- 
dure Code of 1882 did not apply. Moreover, the opinion 
_expressed by Mr. Irwin was.really an oditer dictum, because what — 
he had to decide was whether a question of status decided. in 
. proceedings under the Lunacy Act could be fought out again in | 
a regular suit,and of course section {1, Evidence Act, had..no 
application and was not referred to. 
“Since then it has becn held by this Court-in more hai: one 
case that a question of status decided in: proceedings -under the 
‘Probate.and Administration Act can be. gone into again in.a 
‘regular suit, but the decisions appear to have been based on the 
wording of. section 43. of the Civil Procedure Code, . 1882 (sec- 
tion. 2 "of: the present Code), and not on that of. section 41, 
‘ Evidence Act. Had the procedure prescribed. under the Probate | 
-and Administration » Act been summary, there would have. been 
-¥ery;good reasons.for denying finality. to the judgment: of:.a 
..Proba te Court, but it is: prescribed in section 83 that .the . proce- 
«dure to tbe adopted when. ,there is. contention, is.to. be as far’as 


uporsible t that prescribed fora suit. and ordinarily, when the status 


-_ 


aS ~ <1) Civil Appeal No. 227 of tg04 (unpublished); - = Splint 
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of the applicant is denied, the question is fought out at great 
length. It seemed to me that to allow it to be fought out again 
would only encourage useless and costly litigation. . 
But it is not for me to say what I think ought to be the law. 
The question is what the legislature intended the law to be. 
Previous to 1871 it was frequently held by the High Courts 
-of india that a decision by a competent Court of a yuestion of 
status was binding on all the world. In Barrs v. Fackson, the 
leading case in England, it was hcld thata question of legitimacy 
-decided by a Court of Probate could be reopened in a regular 
-suit. From the report of the Select Committee appointed to 
consider the Bill tointroduce the Evidence Act of 1871, it appears 
that section 41 was based on the judgment of Sir Barnes Peacock 
in Kanhkya Lallv. Radhachura®) After a corsideration of his 
judgm-nt I have no doubt that it was the intention of the legis- 
dature to adopt the law laid down in Barys v. Fackson, ard that 
the expression “legal character’ in section 41, Evidence Act, 
when it has reference to a judgment of a Court of Probate, means 
‘the status of an Administrator or Executor and that only, though 
-when it has reference to a Matrimonial Court it includes wife- 
hood and widow-hood, and that a judgment of a Court of Probate 
4s conclusive proof that the person to whom letters or probate 
thave been granted hasbeen clothed with the powers and the 
esponsibilities of the deceased and of nothing else, and that-a 
‘question of status decided by a Court of Probate can be raised 


-again. Thisisin accordance with section 242 of the Indian _ 


Succession Act, which, however, was enacted some years before 
‘the Evidence Act of 1871 became law. This also appears to be 
‘the interpretation which the Indian High Courts have put upon 
‘section 41, Evidence Act. 

lam therefore of opinion that the learned Additional Judge 
“was right in trying the issue whether the Defendant-Appellant 

was Maung Ba Ya’s widow again. But the Defendant-Appellant 
was not in the.same position in this suit as she would have been 
sin had the issue never been decided in her favour. ‘ 

‘It was pojnted out in Ma Hnyin and one vy. Ma On Gaing 
and § others that a person claiming to be an heir to an estate 
-could not sue the administrator, for partition, but that, when the 

estate had been administered and the residue alter the payment 
-of debts and expenses had been distributed to those claiming 


to be heirs to the estate, he could follow his share of the estate 


-in their hands. It is not clear whether the Defendasit-Appellant 
-has exhibited in Court the account prescribed by section .98, 
Probate and Administration Act, of the manner in which she has 
disposed of the estate, but she has apparently taken the residue 
-of the estate herself as sole heir, and the suit was brought-against 
cher personally and not as administratrix. Otherwise the suit 
-~would be bad a6 zxa'fio. 
The Defendant-Appellant therefore, by virtue of the letters-of- 
administration granted to her, has as administratrix delivered to 


(1) 7 WR., 339. | (2) U.B.R., 1902-03, II, Prob. & Admn., p. 1. 
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herself claiming as sole heir the residne of the estate. She is: : 
therefore in lawful possession and it is for anyone, who disputes. 
her right, to prove that she is not the owner. 

The learned Additional Judge of the District Court appae- 
rently placed the burden of proving her marriage with Maung 
Ba Ya upon the Defendant-Appellant, and it has been strotigly 


urged in this Court that it lay heavily upon her to prove the- 


marriage, This contention is clearly wrong. The Defendant- 


Appellant was in lawful possession and under section 110, Evi- 


dence Act, it lay upon the Plaintiff-Respondent to prove not. 
merely that she was Maung Ba Ya’s adopted daughter or niece 


but that she was entitled to inherit, and to prove thatshe hed to- 


prove that the Defendant-Appellant was not Maung Ba Ya’s 


“widow. 


- Had the burden of proof been on the other side J: should have- 


been unable to hold that the view taken of the evidence adduced’ 


by the Defendant-Appellant was clearly wrong, though | think: 
that the patt which she took immediately upon Maung Ba Ya’s. 
death, and the fact that the Plaintiff-Respondent allowed her to- 


‘xemain in possession of Maung Ba Ya’s house without immedi-- 


ately asserting her rights are very strong points in her favour. 
But the question for decision is whether the Plaintiff-Respon- 
dent proved that the Defendant-Appellant was not Maung Ba Ya's: 
wife. ) cane . i: i 
She is said to have been bought by Maung Ba Ya as a slave,, 
and to have remained on in his house after the annexation as a. 
servant. . ‘The presumption of continuity does not arise on account 
of the death of Maung Ba Ya's wife, MaKye Hmon.. In an 
English household—in England—there would be nothing extra-- 
ordinary ina female servant continuing to serve her master after 
her mistress’s death, and no adverse conclusions would be drawn 
from this fact alone. But from what I know of Burmese customs: 
such a female servant would be in a very equivccal position, and 
advérse conclusions as to her relations with her master would ‘be- 
‘drawn, andin the present case ] do not think that Maung Pa. 
Ya’s age would make any difference. - | 
The Defendant-Appellant’s case in fact was that, owing to her 
equivocal position after Ma Kye Hmén’s death, she told Maung- 
Ba Ya that she must leave him, and that he promised to marry- 
her in order to prevent her from doing so, and that he did: ma-ry- 
ker. She was at that time treated as more than a servant, as she- 


- took her meals with Maung Ba Ya, ‘and there is nothing improb- 


able in her story. Moreover, the question is not whether her- 

story is probable or not, but whether the Plaintiff-Respondent: 

has proved it to be false. . : tet i, 
The evidence adduced by the Plaintiff-Respondent is entirely- 


' negative, and is to the effect that neighbours, who might be 
- reasonably expected to know of the marriage, if a marriage had 


taken place, had heard nothingofit. In estimating the value of 


this evidence the fact that Maung Ba Ya-was an old man and was: 
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not likely to have a ceremonial wedding, the ease with which Mt News: 
Burman Buddhist eindaunggyzs can marry, and the short space Zan 
of time in which there could be any repute, have to be taken into 44, FS ae 
cousideration. The principal witnesses for the Plaintiff-Respon- Pure 
dent are Maung Shwe Daing and Maung Shwe Kan, and the | 

rest of the evidence can hardly be said to have any value. 

Maung Shwe Daing is a near neighbour, and Maung Shwe Kan 

says that he lived in Maung Ba Ya's house from the time of Ma 

Kye Hmon's death until that of Maung Ba Ya. They both state 

that the Defendant-Appellant never slept with Maung Ba Ya. 

On this point Maung Shue Daing appears to have gone beyond 

the mark, because he did not continuously sleep at Maung Ba Ya’s 

house until some twenty days before his death, and therefore was 

not in a position to know. Maung Shwe Kan is toa certain 

extent contradicted by his own brother, Maung Shwe Than, and 

he appears to be biased in favour of a pongyz, U Oktama, who also — 
claimed the estate and who has given evidence on behalf of the 
Plaintiff-Respondent, and his evidence is consistent with that of 

the doctor who attended Maung Ba Ya in his last illness, to the 

effect that the Defendant-Appellant rubbed medicine all over 

Maung Ba Ya’s body including his private parts, a task which: 

would not be performed by a female other than a wife, at any rate, 

‘f there were males present in the house, as there were, and it 

would be in my opinion unsafe to rely upon hisevidence in the 

face of the admitted facts that, immediately upon Maung Ba Ya’s 

death the Defendant-Appellant borrowed money to help defray- 

the expenses of the funeral, not clandestinely but openly, and. 
remained in possession of the house and took charge of Maung 

Ba Ya’s affairs without any opposition on the part of the Plaintiff-- 
Respondent, who was in the house at the time, The Defendant- 
Appellant appears to have done everything both before andi 

after Maung Ba Ya’s death which could be expected of a wife, and 

Maung Shwe Kan’s evidence that she never slept with him is in 

my Opinion untrustworthy considering the other evidence. 

The fact that Maung Ba Ya entrusted Rs. goo to Maung: 
Shwe Daing and not to the Defendant-Appellant before his. 
death has been relied upon by the Plaintifi-Respondent. But 
there is no evidence as to the precise date on which it was entrust- 
ed to Maung Shwe Daing. The latter states that the money 

was entrusted during Maung Ba Ya’s illness. But it is not clear 
what this means. Maung ba Ya apparently tookto his bed some 
20 or 25 days before his death, but he is described as having 
been more or less ill from the date of Ma Kye Hmén’s death. 

I think it probable that the Additional Judge came to the con- 
clusion that he did come to, owing to his having misplaced the 
burden of proof. I am of opinion that the Plaintiff-Respondent 
failed to prove that the Defendant-Appellant was not Maung Ba 
Ya’s wife, and 1 therefore reverse the decree of the District 

. Court and dismiss the Plaintiff-Respondent’s suit with al 
costs. SF | 
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Before G.W. Shaw, Esq., CS. 
-NGA PO AUNG 2. K. E. 


Criminal Procedure—8&8—Claim by a third. party to 
attached property. 

The Magistrate should give the claimant an opportunity of establishi 
his right, but if he-does-not do so or he rejects the application, the claimant’s 
remedy is by Civil Suit against the Secretary of State and the person at 
whose instance the property was attached. 

Q.&. vy. Govindan, (1896) 1.L-R., 20 Mad., 88; Secretary of State for 
India in Council y. Fagat Mohini Dasi, (1901) 1.L.R.,28 Cal., 540. 

Nga yaw, a village headman, who was accused of an 
offence under section 420 or section 406, Indian Penal Code, 
having absconded, a house was attached under section 88, Criminal 
Procedure Code, as his property. Applicant claimed that it was 
his and not the headman’s. 

The Magistrate could find no authority for investigating a 
claim of the kind, but made some informal enquiry and dismissed 
the application. Applicant now comes up in Revision. 

If the Magistrate had referred to the Commentaries on the 
Criminal Procedure Code he would have found that there are 
several decisions on the point in question. The more recent and 
the only ones, which it is necessary to mention are—Q.Z£. y. ° 
Govindan (1896), and Secretary of State for India tn Counsel | 
v. Jagat Mohini Das (igot)™. | 

Although no provision is expressly made for such cases in the 





‘Criminal Procedure Code, it is proper to give a claimant an oppor- 


tunity of establishing his right. 

If, however, aclaim is put forward which the Magistrate has 
not enquired into or has rejected, the claimant's remedy is by Civil - 
Suit against the Secretary of State and the person at whose 
instance the attachment was effected. | 

I can therefore do nothing for the Applicant, 

The application is dismissed. 


Before G. W. Shaw, Esg., CST. 





NGA PO TUN 
MI TWE i vw. MI THET PON, 
NGA PO U 


Mr. C: G. S. Pillay—for Appellants. 
Mr. ¥. C. Chatterjee—for Respondent. 
Civil Procedure—11 and 47. 
Where the Lower Appellate Court summarily dismissed a suit decreed 


‘by the Court of First Instance on the ground that it was barred by 
- section 47 and that the Plaintiff had set up a new case in an amended plai 


ffeld,—that the order was bad, as it was not shown that the new plaint 
was Inconsistent with the original case, or that on any ground the suit ought 


to be dismissed. 


(1) LLR, 20 Mad., 88. | (2) L.L.R., 28 Cal., S40. 
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Nga Kye v. Aft E Me, U.B.R., 1897—01, II, 240. 

Fakaruddin Mahomed Ahsan. y, Official Pegctan of Bengal, 1.L.R., 19 
Cal. 538. 

Nga Sa Gyi v. Ye Ban, U.B.R., 1904—06, II, Civ. Pro., 36. 

Manekbat y. Virchand, 9g Bom. 'L.R.; 1020. 

On the 23rd June 1908 Plaintiffs- -Appellants sued (ia Civil 
Regular No. 4 of 1908 of the Subdivisional Court) to recover 
certain palm-trees, which Defendant-Respondent, as they alleged 
‘took possession of in excess of the number she was entitled to 
‘under the decree in Civil Regular No. 4 of 1904 (executed in 
Execution Case No, 4 of t905, and subsequent Execution Cases) 
-of the same Court. The original plaint omitted to state when 
the Defendant-Kespondent tool possession, whether at the time 
-of delivery by the Bailiff, or afterwards, it only said that now 
when Plaintifis-A ppellants came to count the trees they found 
that Defendant-Respondent had taken too many. In his preli- 
‘minary examination Plaintiff-Appellant, Po Tun, said that 
Defendant-Respondent took the trees at the time of delivery 
(soSaoceo) by the Bailiff under the order of the Appellate 
Court, the plaint was amended, anda xetrial ordered. In the 
amended. plaint Plaintiffs-Appellants said that the Bailiff 
‘delivered the correct number of trees, and that Defendant- 
Respondent took the excess afterwards. 

The Subdivisional Court on the retrial gave Plaintiffs-Appel- 
Jants a decree, distinguishing the case from Nga Ayev. Mi E 
Me™ on the ground ‘of the “alleged taking having been after the 
-delivery by the Bailiff. 

The District Court on appeal reversed that decision and 
dismissed the suit, holding that the amended plaint put forward 
.a new case, and that } Vlaintifis-Appellants must be held to that 
originally made in the previous proceedings. 


Nea Po Tux 
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Before me it is contended on behalf of Defendant-Respon- © 


-dentthat the suit was not maintainable. Pakruddin Mahomed 
Ahsan v. Oficial Trustee of Bengal® (1884) is relied on. 

The Lower Courts do not seem to have noticed two points 
whi:h are not referred to in Nga Kye’s case; but are dealt 
‘with in Nga Sa Gyi v. Ye. Ban©) 

(1) If the execution proceedings are still going on, it is not 
“material whether the dissatisfied party applies expressly under 
section 47, Civil Procedure Code, or purports to bring a regular 
-suit, provided the Court is the same, This, as the authorities 
cited in Nga Sa Gyiv. Ye Ban show, was held under the. old 
‘Code, and now clause (2) of section 47 makes express provision 
for mistakes of the kind. Here the Court was the same, as 
-already stated. Hence no valid objection could be taken to the 
. présent suit merely because it was called a regular suit. 

(2) To admit of an application under section 47 the decrée 
must be capable of execution, and must be still in-course o 


(2) OBR 307 ote Il, 249. 4 (2) LLi.; 10 Cal. 538. 
(3).U.B.R,, eas! Civ Pro, 36. 1 
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execution. This is what was declared in Fakaruddzxz's case. 
I may add athird point. If an application has been made under 
section 47, and disposed of, the decision is ves judzcata2, and on 
that ground a subsequent regular suit will be barred. gba 

I have referredto the three decisions cited in Nga Kye's 
case, and I find that two of them were cases of the last-mentioned 
kind, in which a previous application had been made under 
section 11 of Act XXIII of 1861 or section 244 of the Code of 
1882 corresponding to section 47 of the present Code, and had. 
been disposed of, 3 

The third was one where there had been no such applica- 
tion, but apparently the property was made over in the course: 
of execution proceedings. It was held that the dissatisfied party 
ought to have applied (under section 11 of Act XXIII of 
1861), and not having done so could not bringa regular suit. 
Apparently the execution proceedings were at anend when the- 
suit was brought, but ‘the report does not clearly say that they 
were. Thejudgment, however, seems to assume that the bar 
holds good even after the execution proceedings have closed, and’ 
that in all circumstances. 

This is a very difficult question, also depending apparently 
on the rule of ves yudzcata applied to the case where an objec- 
tion was not but might or ought to have been raised in the: 
previous proceedings. In the present case the execution proceed-- . 
ings were yery troublesome. It was only on the 12th March 
1908, just a little over three months before the institution of the 
present suit, that the final order seems to have been passed 
{see Execution Case No. 6 of 1907). It is not impossible that 
the execution proceedings were still incomplete then, but as far 
as I can gather from the proceedings before me, that was the final 
order, and if so, it was no longer possible for Plaintiffs-Appellants: 


at the date of suit to make an application under section 244, 


Civil Procedure Code, 1882; and it was also too late to appeal 
from or apply for review of the order finally closing’ the 
execution proceedings. Suppose, as they alleged, that Plaintiffs- 
Appellants did not become aware of Defendant-Respondent’s- 
taking possession of more trees than the Bailiff made over to her, 
till, say, within a week of the date of institution of the present 
proceenings, what is to prevent them from bringing a Regular 
uit 

The law of limitation gives them twelve years to sue under- 
ordinary circumstances, for immoveable property of which they- 
have been wrongfully dispossessed. 

Even if the Bailiff had made over the excess trees by 
mistake, I cannot see why Plaintiffs-Appellants should be barred,. 
if they were not aware of the fact till the execution proceedings. 
had closed, and the time for an appeal from or a review of the 
final order in execution was past. For Explanation IV of 
section 11, Civil Procedure Code, to apply, the claim must have- . 
been within the knowledge of the person making it, during the 
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‘previous proceedings.—See Amir Ali and Woodroffe's Civil 
Procedure Code, notes to sections 11—14, on page 119, from 
Manekbaz v. Virchand (1907)™. ) 

But | do not find that Plaintiffs-Appellants ever alleged the 
Bailiff to have made over the excess trees. {t is not clear to 
‘me that there is any really irreconcilable contradiction between 
their allegations in the first proceedings and their allegations after 
the remand. They were not required by the Court at first to give 
precise details. The Lower Appellate Court also seems to have 
taken this objection of its own motion and to have decided on 
it without having given the Plaintiffs-Appellants an opportunity 
-of explanation. . | 

Lset aside the decree of the Lower Appellate Court and 
remand the case for the appeal to he disposed of on its merits, 
‘Costs will abide the final result. A certificate under section 13, 
Court Fees Act, will be granted. ? 


Before G. W. Shaw, Esq., C.S.I. 
NGA PWE »v. MI CHAN THA. 
Mr. €. G.S Pellay—for Appellant, 


Probate and Administration Act —Scope and object of the Act—L£ fect 
of grant of Litters. ee # 
_ Questions of title can only be determined finally in a regular su't. The 
District Court after granting letters is fanctus officto, except in regard to 
‘the exhibition of an inventory and the revocation of the letters. 

Ye Gyan v. Mi Hmi, (1902) 1 L.B.R., 155. 

Karim Baksh v. K.E., (1903) 2 L.B.R., 161. 

Mi Pwa v. Mi Thein Yén, (1908), 4 L.B.R., 287. 

This purports to be an appeal under section,86, Probate and 
Administration Act, against an order made by the District Court 
‘under that Act. The order, as will appear further on, was not in 
reality one contemplated by the Act. But | do not think that 
fact renders an appeal inadmissible. The Judge appears to have 
‘thought that the order was one which he had power to make as 
subsidiary to the grant of letters. 





Respondent under an appellate order of this Court obtained’ 


detters of administration to the estate of Mi Min Thet, deceased. 
After that Respondent, or rather her husband, Aung Hla, on her 
behalf* applied to the District Court to be put in possession of 
.a house which she alleged to be part of the estate, and which he 
represented to be unoccupied and in danger of destruction by 
fire. The District Court thereupon made the order in question 
authorizing Aung Hla to take possession. It did this without 
notice to the other side, without any sort of enquiry, and without 
considering whether it had jurisdiction in the matter. 

(1) 9 Bom, L.R., 1020. | 

* The record does not show, as it ought to do, that he held a Power of 
Attorney entitling him to appear for his wile(O.11L, 1.2). _ 


NcaPo Tux 


v. 
Mr THeT 
Pén. 


Criosl Appeal 
No. 143 
of 1910. 

Nov. 11th. 
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“Nea Pie In acting ex parte the learned Judge contravened a funda-: 
- mental rule, which can hardly ever be departed from in judicial 

oe proceedings : :—-" Audi alteram partem.’ 
_ ‘the natural result was that no sooner was effect given to the 


order than Appellant came forward with a petition objecting to 
it and praying that it might be set aside. 

The order which the District Judge passed on this application 
shows that |-e misconceived the meaning and effect of this Court’s. 
order in appeal, and also the whole scope and object of proceed- 
‘Ings under the Probate and Administration Act. 

These are well explained and exemplified by Sir Charles Fox. 
in three Lower Burma Cases—Ye Gyan v. Mi Hmi (1902), 
Karim Baksh v. K.E. (1903) and Mi Pwa v. Mi Thein 
Yén (1908).6 It was not necessary in the proceedings under 
the Probate and Administration. Act on Respondent’s application: 
for letters to decide what the estate consisted of. Questions of 
title could only be determined ina regular cas:. ‘lhe remarks. 
about the gift of the house in the appellate order of this Court 
therefure did not finally decide the question of the gift or give 
Respondent a right to possession of the house. 

Again the fact that the District Court had granted letters to 
Respondent did not authorize it subsequently to give her 
possession of any property. For the reason just explained, the 
‘grant of Jetters did not, without further proceedings, entitle her to 
_ possession ; anc except in regard to the exhibition of an inventory 
‘and the revocation of the letters the Court was functus officio. 
‘In making an order that Respondent, or rather her husband Aung 
Hla, should take possession of the house the Court was acting’ 

entirely without jurisdiction. 

It appears that Respondent has since in a regular suit estab- 
lished her right to the house ail othe property either as adminis- 
trator to the estate or as heir of the deczased, and the Appellant 
therefore has nothing substantial to gain from a reversal of the: 
order-now in question, 

But it is clear that that order ;cannot on any ground be 
sustained, and. I must therefore set it aside. Respondent will pay 
Appellant’ s costs in this Court,—one gold mohur. 





. Criminal 3 Before G. W. Shaw, Esq., C.S-.1. 
gra NGA SAN HMI 2: KE: 
Reno Mr. H..M. Littter—Advocate for the Applicant. 
— Criminal Procedure—t5, 16, 26x, 403 and 530. 


| Where and class Bench: tried regularly a case under section 456,. 
Indian Fenal Code, which the District mae istrate had transferred.to them,. 
and acquitted the accused, and the District Magistrate ordered a retrial, 

Held,—that the: Honorary ‘Magistrate’s proceedings were not void and 
that the ‘District Magistrate’s order was bad, 


(2) 5 LB.R, 15g |! 2) 2LAB.Ry 168i. [* Ya LBAR; 287n 
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Aung Myat v. O.E., U.BR., 1897—o1r, I, 100; Po Han v. Thaleni, 
U.B.R., 1897—01, I, 91; 0.2. v. Nga Chin, U.B.R., 1892—96, I, 11. 

This is a case in which the District Magistrate might very 
well have instructed’ the Government Prosecutor. When a difh- 
cult question has to be dealt with by this Court, it is fitting that 
it should b= properly argued. As it happens, Mr. Litter is here 
supporting the application, and he has characteristically put both 
sides of the case very fairly before the Court. 

The District Magistrate of Ménywa transferred for disposal 
to the Bench of Honorary Magistrates the present case in which 
Applicant, San Hmi, was sent for trial by the Police, on a charge 
under.section 456, Indian Penal] Code. 

The Bench was a 2nd class Bench and could not try sum- 
martiy an offence faliing under section 455, Indian Penal Code. 

‘lhe District Magistrate in transferring the case overlooked 
rule (4) of the rules concerning Benches of Magistrales made by 
the Local Government {see Courts Manual, paragraph 111), . 


The Honorary Magistrates proceeded to try the case, not. 


summarily, but.in the regular way, and acquitted the accused. 
The Informant then applied to the District Magistrate in: 
Revision. The District Magistrate being of opinion that the 
Honorary Magistrates’ proceedings were void under section 530- 
(f), Criminal Procedure Code, and that as held by the Bombay 
High Court the order of acquitta! was no bar to a retrial and need. 
not be set aside, ordered the case to be retried. What is particu- 


larly extraordinary, he did this without giving the accused (the: 


present Applicant) an opportunity of heing heard—an infringement. 
of a fundamental judicial principle, cf section XII of the Schedule 
to the Criminal Justice Regulation, also Aung Myal v. Q.£.).. 
Apart from this objection the order was bad for more reasons: 
than one, 


The subject of setting aside orders of acquittal otherwise than. 


in an appeal by the Local Government under section 417, Indian. 
Penal Code, was dealt within Po Han v. Thalent ™, where the 
Bombay Ruling relied on by the District Magistrate here was. 
commented on. I venture to think that the present case furnishes. 
a good illustration of the inconvenience indicated, and a proof of 
the justice of the opinion expressed there. 

On the face of it the order of acquittal was. a good order. It 
was made by a. Bench invested with the powers of a 2nd class: 
Magistrate competent as such to try a case under section 456, 
Indian Penal Code. The proceedings also were held in a regular 
manner. If the Honorary Magistrates had tried the case sum- 
marily, their proceedings would certainly have been void under- 
section 530° (¢g). But they did not dothat. The only ground on. 
which the validity of their proceedings can be called in question: 
is the. Local Government rule already cited, which says that 
Benches shall try only such cases as may be transferred. It does- 


(a) UB:R3 1897-01, F100. |; (U.BR, 1897-01, I, 91. 
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not say directly that tiey shall only try cases that they can try 
summarily, though it might have done so, but it directs that only 
cases they can try summarily shall be transferred to them. 

The point to be decided-is whether on the face of this rule 
the Honorary Magistrates’ proceedings here were void. Mani- 
festly it is atleast arguable that the proceedings were not void. 
The question might haveformed the subject of a decision of this 
Court in an appeal by the Local Government, or in Revision on 
the principles explained in Po Han v. Thalen? already cited. 

The District Magistrate practically disposed of it sum marily 
by the order now under consideration. By doing this I am of 
Opinion that in effect he assumed a jurisdiction which he did not 
possess, and set aside an order of acquittal—See OE. vy. Nga 
Chin, 

It remains to decide the question just set out on its merits, 

_ The jurisdiction of the Bench is determined by the order of 
the Local Government appointing them, read withsections 15 and 
16, Criminal Procedure Code. By'section 15 the Local Govern- 
ment is authorized to direct a Bench to exercise its powers in 
such cases or such classes of cases only as the Local Govern- 
ment thinks fit: by section 16 to make rules respecting, among 
other things, the classes of cases to be tried. The order of 
appointment (Judicial Department Notification No. 506, dated the 
29th July 1908) here did not contain any direction. But the rules 
before cited purpertto be made under section 15 as well as 
under section 16 (see Judicial Department Notification Nos. 266, 
dated 12th August 1905, and 148, dated 16th November 1908). 
Of these Rule 4 is the only one bearing on the subject under 
consideration, and as already indicated it does not direct 
Honorary Magistrates to try only cases they can try summarily, 
‘or lay down directly that the only classes of cases which 
they are to deal with are cases they can try summarily. The 
direction is that they are to try only cases transferred to them, 
and then comes the direction as to what classes of cases are’ to 
be transferred. The object, 1 think, of these directions is to 
ensure (1) that Honorary Magistrates who are asarule men 
without legal training or experience should not deal with cases of 
-difficulty, and (2) that they should not be called upon to try even’ 
cases within their competence in which the full record of a’ 
regular trial has to be made. My conclusion is that when the 
present case came before the Bench on transfer from the District 
Magistrate, they had power to try it, because it wasa case within 
the competence of a zndclass Magistrate, and the only restric- 

‘ion imposed directly by the Local Government on the exercise of 
their powers was fulfilled. ) et 
' The District Magistrate’s contravention of rule (4) in 
‘transferring a case which the Bench could not try summarily. 
came within section 529 (f). Hence the order of transfer was 
not void. es , ee a AS 


| (I) U-B.R 7 I 892—-16, I, It. 
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The only result was that the Honorary Magistrates tried a 
case in the regular marner, whereas the Local Government 
rules contemplate that they should not have the burden of doing 
so laid upon them. 

It seems to me that in these cireumstances the order of 
acquittal was a valid one, and its existence is a bar to further 
proceedings, No ground has been shown for interference with 
it in Revision, The District Magistrate’s order directing a 
retrial is set aside. : ; 





Before G. W. Shaw, Esq., CST. 
NGA THA TU z. K.E, 

Mr. $. C. Chatterjee—for Applicant. 

Mr. #. M. Ltitter—for the Crown, 

Criminal Procedure—200, 202, 203. 


Held,—(t) that the examination of a Complainant under section 200, 
Criminal Procedure Code, is not a matter of form, and when a Magistrate 
dismisses a complaint under section 203, or directs a local investigation 
under section 202, Code of Criminal Procedure, without making such an 
examination himself, he does what he has no authority to doand the omission 
is a material one. 

(2) That when the officer making a local investigation under section 
202, Criminal Procedure Code, finds that there is evidence in support of the 
Complainant’s charge his function is fulfilled, and it is not contemplated that 
a local investigation under this section should supersede a regular trial. 


K.E, v. Nga Pwe, (1904) U.B.R., 1904—06, I, Crl, Pro., 51. 

Applicant presented to the Senior Magistrate a complaint 
charging one P—K-—, a Myodk (Township Officer and Township 
Magistrate and Judge), with adultery. 


The Senior Magistrate sent the complaint to the District | 


Magistrate for orders. ‘The District Magistrate was on tour and 
ordered the Senior Magistrate to examine the Complainant and 
‘ashe (the District Magistrate) had doubts as to the truth of 
the complaint ” to send it under section 202 (7) to the Subdivyi- 
sional Magistrate, who would hold a local investigation and 
submit this investigation with his report to him (the District 
Magistrate) for further orders. ‘Thése things were done, and the 
District Magistrate on the report of the Subdivisional Magistrate 
dismissed the complaint. 

It is admitted by the Government Prosecutor, who has been 
instructed by the District Magistrate to support his order, that the 
District Magistrate’s proceedings were highly irregular. 

Section 200 required the District Magistrate to examine the 
Complainant himseif; unless he transferred the case under section 
192, which he did not do. Section 202 authorised him to direct 
a local investigation bef6re issuing process, only after the Com- 
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K.E. 
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Reviston 
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igi. 
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plainant had been examined (by himself) and after recording - 


reasons. Section 203 authorized him to dismiss the complaint, 
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only after examining the Complainant and considering the rcsult 
of the investigation. 

It is obvious that the examination of a Complainant is not a 
matter of form, and that when a Magistrate dismisses a complaint 
without making such an examination himself the omission is a 
material one, and he does what he has no authority to do under 
the Code. | ; 

Again *t is obviously contemplated that there should be so 
material in the complaint or in the examination of the Com- 
plainant, or in his demeanour on which the Magistrate who has 
examined him can reasonably entertain a doubt of the truth of the 


complaint. The District Magistrate here had no such material 


before him. | : 

it is difficult to distinguish such a case from one where a 
Magistrate makes an order under section 250 without complying 
with the requirements of that section —See A.Z£. vy. Nga Pwe, 

There is some ground for the contention put forward on 
behalf of the Applicant that thé local investigation was not only 
irregular but held without jurisdiction. It was actually the 
Senior Magistrate who ordered it, but he did not do that because 
he distrusted the truth of the complaint and after recording his 
reasons (for that distrust) but merely in obedience to the District 
Magistrate’s instructions. 

If we suppose that there was nothing more than irregularity 
in the proceedings of the District Magistrate and the Senior 
Magistrate, it is difficult to say that the Complainant was not 
pre) udiced by the irregularities when his complaint was dismissed 

y a Magistrate who had not examined him. : 

Again the Subdivisional Magistrate who made the iocal inves- 
tigation found that there was “ definite evidence” in support of 
the. Complainant's charge.“ without serious discrepancy of any 
kind.” But he went on to examine the accused, and to examine 


witnesses named by the accused, and at least-one witness, Po 


Gaung, whom he sent for of his own motion, He then decided 
where in his opinion the truth lay, _ 

It appears to me that that was usurping the functions of the, : 
Magistrate who in the ordinary course would try the charge ina 
regular way. I cannot believe that a local investigation was 
intended by the legislature to supersede a regular trial. | 

This must obviously be unfair and improper. ! 

Here it doesnot appear that Complainant was asked to 
explain why he did not call Po Gaung or what he had to say to 
the charges brought against his witnesses by the accused. There 
was no cross-examination on either side. When the Complain- 
ant’s witnesses were examined the accused was not present, and’ 
as far as the proceedings show the witnesses of the accused may 
have been examined in the absence of the Complainant. 

It seems to me that when it was found that there was evidence 


in support of the Complainant’s charge the function of the officer 


(1) U.B.R., 1904—06, I, Cr, Pro., 51, 
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making the local investigation was fulfilled. Process should then 
have been issued, and the truth or falsity of the evidence have 
been determined in a regular manner. 

The object of section 202 is to prevent the issue of process 
where there is some initial ground for doubting the truth of the 
complaint, and where on a local investigation there appears to 
be no evidence to support it. 

Here in my opinion the Complainant has been prejudiced by 
the proceedings taken, and has not had a fair opportunity of 
establishing his charge, 

Under section 437, Criminal Procedure Code, I direct the 
District Magistrate by himself to make further enquiry into the 
complaint which has been dismissed, and I transfer the case for 
- disposal by the District Magistrate, Myingyan. 





_ Before G. W. Shaw, Esq., CS. 
NGA TOK v. SUBRAMONIAN CHETTY. 


Mr. C. G.S, Pillay—for Applicant. 
Mr. &. G. Atyangar—for Respondents, 
Civil Procedure, Schedule I, O. XXI, rr. 58—63. 

‘Where land in possession of the Judgment-Debtor was attached, and the 
Subdivisional Court refused to entertain a claim by a person who alleged 
that he was the owner and mortgagor and that the Judgment-Debtor was 
only a mortgagee in possession, 

_ Held,—that the Court was bound to investigate the claim, and if satisfied 

of its truth to remove the attachment to the extent of the claimant’s interest, 
and that it acted illegally or with material irregularity in refusing to entertain 
the application. : 

Monmohini Dast v. Radha Kristo Das, 1.L:R., 29 Cal., p43. 

d Maho, 1.L.R., 14 Cal., 617, 


Hamid Bakht Majumdar v. Bakhtiyar Chan 
Sheoraj Nandan Singh v. Gopal Suran Narayan Singh, 1.L.R., 18 Cal., 


290. 
 usmsvadbe Chetti ¥. Nga ny U.B.R.,: 1904-06, II, Civ. Pro., 18. 

Lal Das v. Famal Ali, 9 W.R., 187. 

va ndranath Malik v. Ram Narayan, 9 W.R., Ce 

alyan Das v. Sheo Nandan Parshad ingh, 18 W.R., 65. 

Nga Kye v. Po Min, U.B.R., 1904—06, II, Sub-Mortgage, 1. 

Respondent in execution of a- decree against his Judgment- 
Debtor, Nga Hlwa, attached certain land in his possession. 

Applicant applied for removal of the attachment on the ground 
that he was the owner, and Nga Hlwa merely in possession as 


a : 
e Subdivisional Court summarily dismissed the application, 
saying : “The land is admittedly in possession of Judgment-Debtor. 
The remedy of Maung Tok is therefore by regular suit for 
redemption and not by suit (ssc) for removal of attachment.” 
The learned Judge in this order apparently bewildered him- 
self by speaking of a (Miscellaneous) application for removal of 
attachment as a suit, and lost sight of O. XXI,r. 63, which 
expressly provides that when a (Miscellaneous) application for 
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removal has been disposed of, the unsuccessful party may “ insti- 
tute-a suit to establish the right which he claims to the property, 
but subject to the result of such suit, if any, the order ” (in the 
Miscellaneous proceedings) “ is conclusive.” 

_ But it is not intelligible how the Judge came to think that 
Applicant's remedy was by a suit for redempiion. 

Before me it is contended for Applicant that the Subdivi- 
sional Court’s order was marked by illegality or material irreg- 
ularity, it being the duty of the Court to allow Applicant an 
opportunity of establishing the interest which- he claimed to have 
in the property. 

For Respondent the ground istaken that the provisions of 
O. XXI, rr. 58—63, confine the Court to the question of posses- 
sion. Reliance is placed on Monmohint Dasi v. Radha Kristo 
Das (1902) and the decisions there followed: Hamid Bakht. 
Majumdar v. Bakhtiyary Chand Maho (1887) and Sheoraj 


Nandan Singhv. Gopal Suran Narayan Singh (2891) ; and it 


is contended that a mortgagee in possession is in possession on 


_- his own account, and‘not partly on his own account and partly on 


account of. the: ‘mortgagor, aS a cO-parcener in undivided joint 
property. might be, and “that i in such a case the Court is bound to. 
dismiss the application for removal, and leave the mortgagor to 
his regular suit under O. XI, rv. 63. 

If that.is what the learned Judges who pronounced the deci- 


_sions referred to meant, I find myself unabie, with all respect to 


them, toaccept their interpretation of the Code. -And the new - 


Code is practically identical with the Code of 1882 in this matter. 


Rule 58says : “If any claim is preferred to... . any property~ 
attached in. execution of a decree on the grourid that such pro- 


. perty is not liable to such attachment, the Court shall proceed to. 


investigate the claim”, etc. If Applicant was the owner and 
mortgagor, his interest in the property was not liable to attach- 
ment. He was at liberty to prefer a claim under this tule and the 
Court was bound to investigate it. | 
Rule 59 says : “ The claimant .. . . must adduce sides to 
show that at the date of the attachment he had some interest in, 
or was in possession.” 
_. This shows that a claim: may be made by a person whe fig: 
an interest in the property although he is not in possession. — 
Rule 69 says : “ Where, upon the said investigation, the Court 


is: satisfied that for the reason stated in the claim . ; . . such 
‘property .. ... being in the possession of the Judgment-Debtor 
‘at such time” (50. the time of attachment) “ it was so in his’ 


possession ot ou hts own: account, or as his own property, but 
on account of or in trust for some other person, or partly.on his 
own account and partly ofi account of some other person, the 
Court shall make an order releasing the. property, wholly or to - 
Stich extent as zt thinks fit, from attachment. ne 


_(t) LL,R., 29 Cal. 543. (2) LER.) 54 Cah 6t 
Ll tix8 Calgoo 
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Iam under no doubt that a mortgagee in possession is in 
possession “ on account of or in trust for’’ the mortgagor, to the 
extent of the mortgagor's interest, that the property is not in his 
possession, “as his own property,’ but partly cn his own 
account, z.e., to the extent of his interest as a mortgagee in 
possession, and partly on account'of the mortgagor, z.e., to the 
extent of the mortgegor’s interest, within the meaning of this 
rule, and that the Code contemplates and requires the Couit to 
investigate the claim of a mortgagor in such a4 case, and, if it finds 
it established, to release the property, to the extent of the 
mortgagor's interest, from attachment. 

Rule 62 may be compared. It evidently deals with the case 
of a mortgagor in possession. It impliesthat the mortgagee out 
of possession may put forward his claim, and that the Court may 
investigate and allow it, but it provides that in such a case the 
Court {instead of releasing the property from attachment to the 
extent of the mortgagee’s interest) may continue the attachment 
(on the whole property) subject to the mortgage. 

It is not sufficient to find that the property isoris notin 
possession of the Judgment-Debtor. The nature of the possession, 
whether this is in the Judgment-Debtor or in the claimant, has to 
a into: in other words, the. question of title cannot be 
gnored, oa 
i, As a matter of principle, it would be unreasonable if the Court 


_ were debarred from going into theclaim of an owner and mort- 


gagorin the circumstances of the present case. Sofar as the 
interest of suchan owner and mortgagor is concerned, the pro- 
perty is not liable to attachment. To attach that interest is to 
commit a trespass for which the owner and mortgagor would be 
entitled to recover full compensation. (See Kumarappa Chetti 
v. Nga Pyi.) His interest as mortgagor is none the less his 
property, because it is less thamthe full domznium by reason of the 
mortgaoee’s interest having been subtracted from it. 

Why should such a claimant be excluded from the benefit of 
ir. 58—61 2. 

A perusal of the Calcutta cases cited does not seem to meto 
support the contention of the learned Advocate for Respondent. 
The facts in them were distinguishable from those of the present 


_case. They werenot cases where the Judgment-Debtor was a 


mortgagee in possession. They were not cases of mortgage at 
all. But if they are applicable to the present case, I think that 


‘the effect of them is this :—that the Court in find ing the Judg- 


ment-Debtor’s possession was ostensibly that of a mortgagee of 
the Applicant’s, was bound to make an order accordingly releas- 
ing the property from attachment to the extent of the mort- 
gagor's interest, and was not at liberty to go into the validity of 
the mortgage. 

I am aware that Dr. Ghosh objects to the term trustee being 
applied to a mortgagee in possession on the ground that, 

(1) U.B.LR., 1904—06, II, Civ. Pro., 18, 
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although he is under certain obligations to the mortgagor, he has 
rights of his own which he may exercise adversely to the mort- 
gagor. (Law of Mortgage, 3rd Edition, page 257.) But in Za/ 
Das v. Jamal Al (1868) it was thought necessary to decide 
that a mortgagee in possession after the mortgage was satisfied 
was not a trustee within the meaning of the Limitation Act of 
1859. Subsequent. acts, e.g. the present Act im section 2, 
expressly exclude such a mortgagee from the definition of trustee) : 
in fogendranath Maliky. Ram Narayan (1868) —cited by Dr. 
Ghosh—and Kalyan Das v. Sheo Nandan Parshad Singh™(1872) 
a mortgagee in possession was called and treated as a trustee, and, 
as pointed out by Gour, the Transfer of Property Act in section 
76 subjects the mortgagee in possession to substantially the 
same penalties as those laid upon a trustee by section 23 of the 
Trusts Act (II of 1882). (See Gour’s Law of Transfer in British 
India, Volume 2, pages 795, 04 and 809.) Butit is not material 
whether a mortgagee in possession is or is not actually a trustee. 
From the nature of a mortgage as understood in India, as to 
which see Nga Kye v. Po Mén,® Ido not think it can be 
seriously disputed either that a mortgagee in possession is not in 
possession as owner, or that heis in possession partly on his own 
account and partly on account of the mortgagor. From another 


In making the order it did I am of opinion that the Sub- 
divisional Court did not duly consider the law, ‘and was therefore ~ 
guilty of illegality and material irregularity. 

_ Iset aside that order and direct that the Subdivisional 
Court proceed to deal with the application in the manner laid 
down in O, XXI, rr. 58 segq. 

The costs of this application will follow the event, 





Before G. W. Shaw, Esg., CS. 


U TEIK KA — eee. 
U TILAW KA? wv. NGA-TIN BYU. 
U WIMALA. 
Mr. Tha Gywe—Advocate for the Applicants. 
Mr, 5S. Mukerjee (Senior)—Advocate for the Respondent, 
Mr. S. Mukergee (Funior)— Do. . 
Buddhist Law—Ecclesiastical. , 
Where the Plaintiff, a layman, applied to the Thathanabaing for th 
restoration of wuttagan land, originally the subject of a dedication by his 
andfather to a ‘ery, and then confiscated and rededicated by the 
surmese King, the Def its, the Monks in occupation, objected pleading 
the confiscation, and after the parties were under the hathanabaiug’s 
instructions heard and their evidence examined by the Gaing s, the 
Thathanabaing and his Council decided on the grounds of a religious rule . 


1)9 W.R,, 187. | (3)18 W.R,, 6s. 
, (2) 9 W.R, 485. | 4) U.B.R., 1904— 06, II, Sub-Mortgage, 1, 
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laying down the duties of Monks towards their supporters, that the land 
should be restored to the Plaintiff. 
Held,—that there was nothing to prevent the ecclesiastical authorities 
from making such an order, that the Det 
uestions of res gudicata and Limitation did not arise, and consequently that 
t leo Courts were right in granting the Plaintiff a decree to enforce the 
Orccr. 

Wun Chit vy. Zawta, U.B.R., 1897—01, II, §2. 

The Plaintiff-Respondent sued in the District Court to enforce 
a decision by the Thathanabatng and his Council with respect 
to gg8g acres of land. The Defendants-Appellants, besides 
denying the facts that they appeared before the Thathanabaing 
or were aware of his decision, pleaded that the case had been 
decided by the former 7hatkanaédaing, and apparently that the 
suit was barred by Limitation, f.e., that on these grounds the 
decision sought fo be enforced was contrary to the Civil law. 
They also objected to the order on grounds affecting the merits 
of the dispute. . 

In appeal to the Divisional Court they took similar objections, 
but no longer denied having taken part in the proceedings 
ending in the 7kathanabaing’'s decision. 

Before me they add two new objections—(1) that Plaintiff- 
Respondent being a layman, the ecclesiastical Courts had no 

“jurisdiction ; (2) that it was not competent to the ecclesiastical 
Cuurts to give a decision in conflict with the decisions of the 
Revenue authorities. . ; 

The District Court found (1) that the alleged decision of the 
former Thathanabaing was not proved, and that anyhow it was 
open to the present TAathanabaing under the Buddhist Law to 
revise it ; (2) that the matter was within the conipetence of the 
ecclesiastical Courts, and therefore if the Civil Court was satisfied 


that the order sought to be enforced was made, all it could do. 


_ wasto enforce it. Presumably the learned Judge’was of opinion 


that in these circumstances the question of Limitation was 


immaterial. | 

The Divisional Court took a similar view. Holding that the 
jurisdiction of the ecclesiastical Courts is not confined to ecclesi- 
astics, and that the matter here in dispute was within. the 
competence of the ecclesiastical Courts, it considered that the 
. Civil Courts “should not go behind the order-to ascertain if it 
was according to Buddhist Law and procedure, barred by Limi- 
. tationandso on.” 

As regards the Defendants-Appellants’ appearance before the 
Thathanabaing, they admitted the documents produced by Plain- 
tiff as having been filed or put in evidence by them before the 
Gainggyéks, to whom the Thathanabaing referred the case for 
enquiry, and there was sufficient evidence to show. that they were 
represented also before the Council. . 

The dispute was as follows :— 

Plaintiff-Respondent’s grandfather, Kyaukké, in 1224 B.E, 
dedicated the produce of one piece of land (854 #¢ngyés) described 


efendants could not object to it, thai . 


U Term Ka 


Tt. 
Nea Tin 
Bru, 
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U Terk Ka in maps on the proceedings as oo and the produce of 7 of 4 
Nea Tin other pieces of land a, 0, 05, andec (aggregating 400 fzugyés) to 
Byv.  Defendants-Appellants’ monastery. In 1228 he was implicated 
in the Myingun Prince’s rebellion and in consequence all his 
property was confiscated. A pénugyi then represented to MindGn 
in the case of the Defendants-Appellants’ monastery, and the 
King thereupon made a new dedication of the whole produce of 
ooand +, of the produce of the other lands, In 123r the Zé Wun 
and Lé O# substituted for 4, of the produce of the 4 lands 9,0,05, 
andc, +45 of the land (40 fingyés), and as such made over, 
for the benefit of the monastery, 9 and o, The remainder thence- 
forth was exclusively State. 

In 1893 the Deputy Commissioner classed the land o9,0, and 9 
as wuttagan, and the Financial Commissioner confirmed that _ 
decision in 1904. 

_. Plaintiff-Respondent in the present case sought to recover the 
land oo, 9 and o, undertaking to give the monasteries +, of the 
produce. 

He relied on an alleged condition in the grant of 1224 by 
Kyaukké, that his descendants, if reduced to poverty, might 
modify the dedication and. offer +, of the produce or in case they 
were obliged to sell 54, of the produce only. He con- 
tended that the Burmese King did not confiscate the dedicated 
land, but reaffirmed the dedication with its attendant condition. — 

This is not borne out by the text of the Royal order put in 
evidence in the case and apparently admitted. It expressly 
states that the lands were confiscated, and in making the new 
dedication says nothing about MKyaukké’s condition. It seems 
highly unlikely that the King would have intentionally maintained 
a provision for Kyaukké’s descendants, Defendants-Appellants 
pleaded the confiscation. 

But the order now in question ultimately rests on a quotation 
from a Pali authority laying down the duties of Buddhist 
Monks in such matters. The sum of it is this. Ifa donor suffers 
loss through.the King, fire, or a‘thief and becomes poor and there- 
fore asks for the return of what he has given, it should be given back 
even if it was a ¢h¢ngika gift. Plaintiff-Respondent’s grand- 
father was a.taga who supported the monastery, and it is there- 
fore the duty of rahans to support him. | 

’ The Thathanabatng and Council accordingly found that Plain- 
tiff-Respondent “should work the land and make an offering” 
(of a part of the produce), and that “the Defendants who own 
the produce should agree.” . 

It appears to me that this is manifestly a matter within: the 
competence of the ecclesiastical authorities. It isa pronouncement 

- on the religious duty of Monks towardsthe descendant ofa ¢taga, 
and it purports to give effect to the religious rule on that point. 
It is directed against subordinate ecclesiastics, I am unable 
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to find in the published decisions any foundation for the conten- 
tion put forward on Defendants-Appellants’ behalf, that the 
ecclesiastical Courts were deprived of jurisdiction merely because 
Plaintiff-Respondent was a layman. Sir Herbert White in the 
case cited by the Lower Appellate Court, Wun ChAzt v. Zawta, 
was evidently disposed to see no obstacle in this fact. 

Assemisg Plaintiff-Respondent to have had no right to 
reclaim the land which he could have enforced in a Court of law, 
what was to prevent him from addressing himself to the ecclesias- 
tical authorities and invoking their own religious rules or maxims 
in his favour ? 

' And how can the Defendants-Appellants object to the order 
of their ecclesiastical superiors giving effect to those rules or 
maxims? 

In this view of the case neither the question of res judicata 
nor the question of Limitation can possibly arise. It is immate- 
rial whether the alleged order of the previous 7hathanabaing is 
genuine, or whether Kyaukké made a condition in favour of his 
descendants or whether, after the confiscation, that condition 
helps the Plaintiff-Respondent in any way. 

Nor can the decisions of the Revenue authorities be a bar 
to such an order asthe one in question. The land has been 
declared to be wxttagan of class (a). The ecclesiastical autho- 
tities choose to resign their rights in it toa grandson of a former 
owner. There is nothing to prevent them. The Land Recorils 


. staff will have to record the transfer in their Registers, and 


henceforth the land will be shown as dodadazng ol Plaintiff- 
Respondent instead of wutfagan. | 
_ All the Defendants-Appellants’ objections are thus disposed of, 
and the omissions of the Lower Courts are of no consequence, 
_ Apart from the foregoing the Defendants-Appellants also 
appear to have submitted to the ecclesiastical authority and taken 
part in the proceedings, in spite of their initial attempt to deny 
this. | 
They filed a written defence and put in evidence a ‘long list 
of documents on which they prayed the Sayadaws to decide in 
‘their favour. e 

Therefore, if the order in question were considered as an 
ordinary award, there would still be no apparent reason’why it 
should not be enforced. 3 : 


' ., The appeal is dismissed with costs. 
Beg (1) U.B.R., 1897—o1, II, 52. 
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Before G. W. Shaw, Esq., ©.S 1, 
BAIJNATH SINGH v. MI GAUK anp MI TA. 
Mr. €. G. S. Pillay—tfor Appellant. 

Mr. S, Mukerjee—for Respondents, ° 
Sutts Valuation Act—Section 11. 


~ Where a suit for specific performance of a contract for gale was tried’ 
‘without objection in the Subdivisional Court, Plaintiff’s allegations being- 
that, of the total consideration of Rs. 4,600, Rs, 600 had been paid, 
Rs. 2,000 were to be paid by redemption of a mortgage held by a third? 
party, and only Rs. 2,000 remained payable to the Defendants, and that the 
value of the suit was therefore Rs, 2,000, and where, on an objection. raised 
by the Defendants in the Lower Appellate Court, the decree was set aside- - 
and the Subdivisional Court directed to return the plaint for presenta- 
tion-to the proper Court on the authority of Maung Myaing v. tas Shwe 
Féin, 


Held,—dissenting from Maung M yaing v. Shwe Yén, that section rr, 
Suits Valuation Act, applied, and that it- was not competent to the Lower- 
Appellate « ‘Court to ‘make the order it did unless satisfied that the under-- 
valuaticn prejudicially affected the disposal of the suit on its merits. 

Ma Lik v. San Ya Tha, U.B.R., 1897—01, Il, 443. 

Nga Myaing v. Shwe Yon, | L.B.R. , 85 (dissented from) 

Krishnasam:t v, Kanakasabat, 1:L.R,, 14 Mad,, 183. 

Vasideva vy. Madhava, 1.L.R., 16 Mad., 326. 

* Gaurachandra Patnaikudiu: Vikrama Deo, 1.L.R., 29 Mad, ee 


» Plaintiff- -Appeliant sued in the Subdivisional Court for specific: 
‘performance on 4 contract to sell an oil-well and obtained a 


. decree. On appeal by Defendant-Respondent the District Court. 


_xeversed the decision and directed the plaint to be returned to 
Plaintiff-Appellant for presentation to the proper Court. The: 
ground which the Additional Judge took was that the value of - 
the subject-matter was beyond the jurisdiction of the Sub- 
divisional Court, and. that the defect of jurisdiction was vital. 
Defendant-Respondent had raised an objection in the Appellate: 
Court to this effect. 


Bor Plaintiff-Appellant it is contended that the District Court: 
should have been guided by section 11 of the Suits Valuation Act.. 
The Additional Judge, without expressly touching upon section 11, 
cited Ma Lék v. San Ya Tha Mand Nga Myaing v. Shwe Yon ®Y 
as authorities for his order. The first of these cases laid down. 
the general rule.relating to defects of jurisdiction, but section 11,,. 
Suits Valuation Act, enacts an exception to that rule,. Thesecond: . 


' ease is certainly in Defendant-Respondent's favour. It ‘appa- 


rently decided that where the value of the subject-matter is not: 
definitely set out in the piaint, section 11, Suits Valuation Act,. 
does not apply. This is indeed the contention put ‘forward. 
before me on Defendant-Respondents’ behalf. In support of if,. 
_the learned Advocate has cited the cases of Arishnasamt v. Kana- 
_ @) ULB.R,, 1897-01, HI, a a (2) LL.B.R., 85." 
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kasabat,® Vasideva y. Madhava and Gauvachandyva Pat- 
natkuduv. Vikrama Deo). But the first of these appears to 


be against him. It says, ‘‘ What the section provides for is the, 


over-valuation or under-yaluation of a suit or appeal, and there is 
nothing to show that any distinction should be made according 
as the mistake was made in one way or another.’ The other 
two decisions have no bearing onthe case at all. The Lower 
Burma case again cites no authority and gives no reasons for the 
restricted interpretation of section 11 of the Suits Valuation Act 
which it adopts. I prefer the wider construction which was 
Beng placed upon the language of the section in Krishnae 
sami vy. Kanakasabai above cited. It deals with “an objection 
that by reason of the over-valuation or under-valuation of a suit 
or appeal, a Court of First Instance or Lower Appellate Court 
which had no jurisdiction with respect to the suit or appeal 
exercised jurisdiction with respect thereto.” It ~~ nothing 
about the value being stated definitely inthe plaint. It seems on 
the face of it to include all cases of over-valuation or under- 
valuation, z.e., all cases in which a Court has in fact tried a case 
which, by reason of over-valuation or under-valuation, it had no 
jurisdiction to try. I have referred to all the decisions under 
section 11, Suits Valuation Act, mentioned in Woodman’s Digest 
and the continuations of it down to 1908 inclusive, and I can find 
nd support whatever for the view taken in the Lower Burma 
case. My opinion is that the present case was clearly within the 
mischief of section 11. | 
The allegations-in the plaint were that Defendants agreed to 
sell for.Rs.-4,600, of which Plaintiffs paid .Rs. 600 and agreed to 
redeem a mortgage to the Burma Oil Company for Rs. 2,009, 
leaving Rs, 2,000 payable to Defendants, and hence that the 
value of the suit was Rs, 2,000. On these allegations the 
District Court was right, havingregard to section 7. (x):(a), Court 
Fees Act, and section 8, Suits Valuation Act, in holding that the 
value of the subject-matter for purposes of jurisdiction .was 
Rs. 4,600. But it is impossible to say that there-was no valuation. 
Plainly there-was under-valuation of the suit and “ by reason of 
the under-valuation the Court of First Instance. which had no 
jurisdiction with respect to the suit exercised jurisdiction ‘with 
respect thereto.”” The objection on-which the Lower Court 
acted’ was in substance an objection to this effect. This being 
so, the District Court’s order:cannot be-sustained. No objection 
‘had been taken in the Court of First Instance, and there -was no 
jallegation that ‘the under-valuation ‘prejudicially affected -the 
disposal of ‘the suit'on the merits, This,however, was a‘point for 
‘the Lower Appellate Court’ to:determine. yes ee NK 
_ The order of the District Court is‘set’aside and it'is directed 
“that- the District Court proceed to ‘dispose of the appeal m 


BalinatTH 
SINGH 
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Mi GAVE. 
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@) LL.R., 14 Mad., 18 | @) LL:R, 16 Mad., 326. - 
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Barsarn accordance with law, that is to say, unless it finds that the under- 
Sings valuation prejudicially affected the dispo<al of the suit on its 
-merits, to dispose of the appeal on the merits. 





mie Gave Defendant-Respondent will pay Plaintiff- Appellant’ s costs in 
this Court. 
| A certificate will be granted to the Appellant under section: 
13 ee the Court Fees Act. 
Civil Appeal Before Hl. E. MeColl, Esq. 1.0.8. 
No. 115 of oe 
1910. ._ . MI BU v. NGA PO SAUNG. 
Jany- fihs Mr. S. Mukerjee—Advocate for Appellant. 


Provincial f nsolvency Act—Secttons 15 and 16—Acts of bad faith— 
Adjudtcation,. 


Held,—that the words “for any other sufficient reason ” in section 15, 
Provincial Insolvency. Act, have reference to petitions presented by a créditor, 
and that whena petition has been presented by a debtor, if the Court is 
satisfied of the matters referred to in section 6 {3)(a),(/) and (c), it-must pass 
an order of adjudication, and-that questions of acts of bad faith do not arise 
for consileration until a Mier stage, when the debtor applies under section 44 
for his discharge. 


Re Aranvayal Sabhapathy Moodaliay v. Karamalli Foosub, 1.L.R., 
21 Bom., 297; Nathu “Mal vy. The District Fud, ge of pea EY. i, 
32 AIL, 547; Uday Chand Maiti vy. Ram Kumar Khara, 15° al. W.N.. 


Pp. 213- 

This is an appeal under. section 46 of the Provincial Insol- 
vency Act, against an order passed by the District Judge of 
Yaméthin adjudicating the Respondent au insolvent. 

It is contended that as the Respondent had been guilty of 
various acts of bad faith the order of adjudication ought not to 
have been made. 

Re Aranvayal Sabhapathy Mudaliar © has been Sted, but 
it is a ruling under the Indian Insolvency Act and has no bearing 
on the present case. 7 

There is a very recent ruling, however, which supports the 
‘Appellant’s contention, v7z., Nathu Mal v. The Déstrict fudge 

P Benares In that case the District Judge had found that the 
Applicant had been guilty of very bad faith, but had nevertheless 
‘adjudicated him insolvent. The learned Judgés of the High 
Court before whom the matter came on appeal said, “‘ We wish 

sto clearly express our opinion that the learned Judge, holding 
‘the opinion he did, was clearly wrong in granting the petition 
-of Nathu Mal and declaring him insolvent. Séction 15 of 
Act Ill of 1907 provides, amongst other things, that if. the 
‘Court is of opinion ~for-any sufficient reason that the order of 
‘adjudication should not be made the Court should dismiss the 
_. petition.” | 





“() LLR, 2x Bom, 267. |G) LLR, 32 All, 547. 
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With this view of the law I am unable to agree. It seems to 
me that the learned Judges misread section 15 of Act III of 
1907. The words “for any other sufficient reason”’ clearly musi 
be read with the words “is ‘satisfied by the debtor,” and have 
reference to petitions presented by creditors. 

The result of dismissing a pétition presented by a debtor 
would be that he could be imprisoned in the Civil Jail. Now the 
object of committing a judgment-debtor to jail in execution of a 
decree for money is not to punish him but to compel him to 
satisfy the decree. If he has no property, nothing whatever can 
be gained by committing him to jail. “Insolvent” means 
“unable to pay,” and there is no reason why the Court should 
not deciare that a person is insolvent merely because he has 
committed acts of bad faith. Such an adjudication only protects 
the insolvent from imprisonment in the Civil Jail at the cost of 
his creditors—a mild form of imprisonment which, as I have said, 
is not meant to be a punishment. If an insolvent has committed 
acts of bad faith he can be sentenced to one year’s simple 
imprisonment under section 43 of the Act or the Court may 
merely refuse to grant him his discharge. The debtor then may 
at any time, if he commits an act of bad faith with respect to the 
duties imposed upom him by section 43, have proceedings insti- 
tuted against him under that section, and if he obtains credit to 
the extent of Ks. 50 without disclosing the fact that he is an 
undischarged insolvent he may be sentenced by a Magistrate to 
six months’ imprisonment of either description and fined. 

An order adjudicating a debtor av insolvent therefore in no 
way protects a dishonest debtor, though it does protect an honest 
one, and therefore there is no reason why such an adjudication 
should not be made even though the debtor has been guilty of 
acts of grossly bad faith, and Iam of opinion that the District 
Court is bound to make an order of adjudication if the applica- 
tion is presented by the debtor and the Court is satisfied that he 
is insolvent and of the matters referred to in section 6 (3) (a), (6) 
and (c). . 

Since the above was written! have referred to Vday Chand 
Maiti v. Ram Kumay Khara™, also a yery.recent case, in which 
it was held that the question whether a debtor has or has not 
committed acts of bad faith was to be determined by the Court, 
‘not at the preliminary stage when the order of adjudication has 
‘to be made, but-at the final stage, when, after the order of 
adjudication, an application is made for an order of discharge. 
.. This ruling fortifies mein the opinion which | have already 
“expressed; : 

The appeal is dismissed with costs. 


—_— = 
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ae Before H. E. McColl, Esg., 1.C.S. 
Vaan 19% NGA NAING 2. MI BU. 
Iorr, 
= Mr, S. Mukerjee—Advocate for Appellant. 
Provincial Insolvency Act—Sections 15 and 16—Acts of bad faith— 
Adjudication. 


Uday Chand Maiti v. Ram Kumar Khara, ag W.N., p.2r35 
Nathu Mal v. The District Fudge of Benares, 1.L.R., 32 All, 5473 
Lamiruddin v. Kadumogt Dasi, 12 C.L.J.. 446; Girwadhari and one v. 
Jai Narain and others, 1.L.R., 32 All., 645. 

This isan appeal under section 46, Provincial Insolvency 
Act, against an order of the District Judge, Yaméthin, dismissing 
the Appellant’s application to be adjudicated an insolvent on the 
ground that he had committed an act of bad faith, 


In Civil Appeal No. 115 of 1910 I recently held that this was. 
not a good ground for dismissing such an application, that the 
words “ sufficient cause” in section 15 had reference to petitions. 
presented by a creditor, and that if the Court is satisfied that 
the debtor had a right to present the petition it must pass an 
order of adjudication under section 16. In that case [ stated. 
that my decision wasin accordance with the decision of the 
Calcutta High Court in Uday Chand Maiti vy. Ram Kumar 
Khara ©, though opposed to the dictum in Wathu Mail y. 
District Fudge of Benares ©), | have now been referred to the: 
ruling Lamtrudain v. Kadumogi Dasi ®, in which the matter: 
was very fully discussed and the previous decision affirmed, It 
-also appears that the Allahabad High Court hasin Girwadkari’ 
v. Fat Narain and others “ overruled the dictum of the 
learned Judges who decided the previous case. © r 

In the present case the Appellant stated that he had beem 
arrested in execution ofa decree for money. If the District 
Judge were satisfied as to that, he was bound to adjudicate the 
Appellant an insolvent. Instead of making any enquiries as to- 
this he went into questions which could only properly ‘arise when. 
the Appellant applied for-his discharge. — 

I accordingly set aside the order of:the District Judge and. 
remand the application in-order that it may ‘be disposed of 
according to law. 
-* ‘This appeal has not been opposed. There will theréfore be 
no order as to costs. : = 


———S 





"(15 Cal. WIN, peng. f (3) 2 CLS, 446. 
(2) LL.R., 32 AIL, 547. -- - a 44) LLGR., 32 All. 645. — 
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Before G. W. Shaw, Esq., CS. 
NGA THA WIN z. K.E. 
Mr. H, M. Litter, Government Prosecutor—for the Crown. 
Penal Code 302. Murder—Age as a mitigating circumstance. 


Nga Pyan v. The Crown, 1 L.B.R., 359, dissented from. 
Kya Myin v. 0.F., U.B.R., 1892—96, I, 209; Nga Ku v. 9.5, U.B.R, 
1897—08, '» 330 fy woe fide v. Fasi Pon. new. +» 904. “ 
Appellant, Tha Kin, has been convicted under section 302, 
Indian Penal Code, and sentenced to death for the murder of Shwe 
Hmyin at Anaukkaing on the 26th August last. Not to mention 
Aung Tha and Shwe Zin, brothers of the deceased, no fewer 
than six eye-witnesses deposed ir the Sessions Court that the 
Appellant thrust a harpoon through the body of the deceased as 
he lay on his face on the ground, pressed it home and held 
deceased down by it. One of these witnesses was a cousin of 
the Appellant, the others were not related either to the deceased 
or to the Appellant as far as the proceedings show. I agree with 
the learned Sessions Judge that there is no reason for disbelieving 
them. The Appellant says that they have one and all given false 
evidence against him because they disliked him, and because the 
real culprits have not been captured. This is quite incredible. 
‘Tkere was a quarrel arising out of a cocoa-nut cutting gamble. 
Aung Tha began it by trying to take possession of the cocoa-nut, 
instead of leaving Ngwe Saing, Appellant’s cousin, who was one 
of the datngs, to settle the dispute by examining the cocoa-nut in 
day-light. Shwe Ka, Ngwe Saing’s younger brother, responded 
_by throwing a pestle at Aung Tha and breaking his arm. Then: 
Ngwe Saing called for and armed himself with his dg and with it. 
knocked down Shwe Zin, who wanted to intervene, and then 
deceased Shwe Hmyin, who came to his brother’s assistance. 
Appellant, in the meanwhile, joined in withthe harpoon. First he- 
stabbed Shwe Zin with it on the side, but as it happened the damage 
done was slight. He then proceeded to inflict the injury in 
question on deceased, who had, as already stated, been felled by a 
blow from Ngwe Saing’s da. Ngwe Saing did. not usethe da fo 
cut,—all the wounds he inflicted were contusions, It is possible 
that deceased and his relations were acting more vigorously than. 
the witnesses represented, but Appellant completely failed to bring 
‘forward a single one of all the independent witnesses who were 
said to have been preseut to show that he was defending himself 
and his relations against a hostile attack. As already noted, 
Appellant’s defence was that he did nothing at all. It must be 
‘held ‘that the Sessions Court was right in convicting Appellant. 
under section 302, Indian Penal Code, of murder. Deceased died 
‘on the 28th August 1910, in hospital. The stab wound was- 
necessarily fatal. Among other internal organs it pierced the 
right auricle of the heatt. The post-mortem examination revealed 
another fatal. injury, 27z., a rupture of the ‘spleen, for which tiie 
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appellant was not responsible, but according -to the medical 
evidence death was due to both. 

The question of punishment remains. The learned Sessions 
Judge followed the Lower Burma case of NgaPyan v.The Crown,™ 
where it was held that to refrain from confirming a sentence of 
death in such a case on account of the criminal’s youth would be 
an act of pure mercy, and that the exercise of mercy Was a 
prerogative of the Crown. In that case the accused was between 
16 abd 17 years of age, he silently brooded for a considerable 
time over chidings and abuse addressed to him by the man he 
subsequently murdered, and in the end his act was deliberate, - 
previously meditated and done in cold blood, and was accompanied 
by great ferocity. In the presert case the Appcllant was also 
between 16 and 17, but there was no previous meditation and 
it cannot be said that Appellant acted in cold blood. The 
Sessions Judge, I think, omitted to observe that the Lower 
Burma decision was expressly limited by the words “in such a 
«ase.” He also, as it would seem, overlooked the Upper Burma 
Ruling, Aya Myin vy. O.E.© The Courts in Upper Burma are 
bound by the Upper Burma Rulings. Ifthe learned Judges in 
Nga Pyan's case intended to lay down as a general rule that 
youth is not a ground which a Court can properly take into 
consideration in determining the punishment to be awarded for 
a murder, I find myself unable to follow them. Stephen in his 
History of the Criminal Law, Volume II, page 87, says: “It is 
practically impossible to lay down an inflexible rule by which the 
same punishment must in every case be inflicted in respect of 
every crime falling within a given definition, because the degrees 


_ of moral guilt and public danger .. . . must of necessity vary. 


There must therefore be a discretion in all cases as to the 
punishment to be inflicted. This discretion must from the nature 
of the case be vested either in the Judge who tries the case or 
dn the Executive Government, or in the two acting together.” 
He goes on to explain that from the earliest period in the 
History of the English Law the discretion in misdemeanours at 
‘Common Law has been vested in the Judge, and that in recent 
times this discretion has been given to the Judge also in nearly 
-all cases of felony, so that the cases which continued to be capital-— 
practically murder and treason—supply the only instances worth 
moticing in which the Judge has no discretion. And he expresses 
the opinion that in capital cases the Judge should have discretion 
tanalogous to that which he has incasesnot capital. The reasons 
which he gives for this opinion are that murderas well as other 
crimes has degrees, that the extreme punishment ought not to be 
carried out in all cases, and hence that it is necessary for the 
executive authority to exercise the.power of pardon, whereas 
the grounds on which’sentences of-death in cases of murder are 
xemitted are so well known that they might be specified by 
statute, and Judges thus enabled to pass a lesser sentence if 


~ @rLiB.Rygsg9 =|. |) ULB.R., 1892—96, I, 209, 
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they are of opinion that there is any such ground existing in a 
givencase. The framers of the indian P 
effect to these principles. They put it in the discretion of 
Judges even in cases of murder to consider mitigating circum- 
stances in awarding punishment, Mr. Burgess in Nga Ku v. 
Q.£. discussed the general principles on which the measure of 
punishment should be determined. Punishment should be made 
as moderate as is consistent with the object aimed at. The law 
indicates the gravity of the act by the maximum penalty, and 
the Courts have to judge whether the act committed falls short 
of the maximum degree of gravity, and, if so, by how much. 
Bentham says (Theory of Legislation translated by R. Hildreth, 
1875, page 327): ‘The same punishment for the same offence 
ought not to be inflicted upon all delinquents. It is necessary 
to pay some regard to the circumstances which affect sensibility, 
and .. . . age, sex, rank, fortune and many other circum- 
stances ought to modify punishments inflicted for the same 
offence.” Where the Legislature leaves the apportionment 
of punishment to the discretion of the Judge, it will be for the 
Judge to obsetve these principles. In non-capital casés, age as 
well as other circumstances is regularly considered by Courts, 
and | am unable to see any reason why a different rule should 
be applied in cases of murder. The apenas Court in 
Emperor v. Fasha Bewa “ (1907) not long ago awarded the lesser 
penalty in a case of deliberate murder on the sole ground of the 
accused's youth. She was 16. I think I am correct in saying 
that youth is one of the recognised grounds on which the death 
sentence is remitted by the executive authorities in England. 
But when the discretion is vested in the Judge it is his duty to 
exercise it and not to compel the. Executive Government to 
interfere by way of remission. This was evidently the view 
taken by Mr. Copleston in Kya Myén's case, and 1am of opinion 
that it was justified on legal principles. The learned Judges of 
the Chief Court whe decided Nga Pyan v. The Crown were 
perhaps influenced ty what, in view of Sir James Stephen’s 
remarks before quoted, must be regarded as the accidental 
circumstance that, owing to there being only one legal punish- 
ment for murder at present under the English law, it is of 
necessity left to the Executive Government in England to allow 
for mitigating circumstances. 

I maintain the convietion and reduce the sentence to trans- 
portation for iif-. 


 U.B.R., 1897—o1, I, 330. | (@) 1" C.\W.N., 904 
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Before the Hon'ble Mr. H: L. Eales, I.C.S. 
ME THA v. NGA SANE. 


~ | Mr. H. M. Litter,—Government Prosecutor, on behalf of the Crown. | 


Section 488,—Criminal Procedure—read with section 107, 
i Hividence Act. 


In maintenance cases under section 488, Criminal Procedure Code, 2 


. mere denial by the Respondent that he has sufficient means to support his 
_ child is not necessarily proof of want of (sufficient means). Im such cases the 


presumption is that an able-bodied man has sufficient means to support his. 
child as well as himself, and the onus of proving the lack of sufficient means. 


-will ordinarily rest upon the Respondent who made the assertion. 


MaTa Zin v. Maung Taung Be (Criminal Revision No.. 298 of 1903) 
(unpublished), 47 EZ Thin v. Nga Tha Zan (Criminal Revision No. 479 of 
1907) (unpublished), Q. E. v. Roshun Lall, 4 All., High} Court Reports, 
123. 


_ The present case was called for on the Court’s -own motion 


“by my predecessor ahd the District Magistrate was asked to- 


instruct the. Government Prosecutor to appear for the Crown, 
and. the Respondent was asked to show cause why the orders of 
the first. class Headquarters Magistrate, MOnywa, refusing an 
application made by one Ma Me Tha under. section 488, Crimi- 
nal Procedure Code, on the ground that he (the Respondent) had 


- not sufficient means to support his child, should not be set aside. 


I have heard the: Government Prosecutor and also Maung 
San E. . The learned Government Prosecutor has drawn my 
attention to an unpublished order of this Court in Criminal Revi- 
sion Case No, 298 of 1903 {Ma Ta Zin v. Maung Taung Bo*). 
That order which is worthy of reproduction is as follows :— - 

. “There is no doubt that Respondent is the father of appli- 
cant’s child, but the Magistrate has dismissed the case because 
Respondent has not ‘sufficient means to maintain the child. 
Respondent is an able-bodied man and he cannot be allowed ‘to 
escape his obligations on grounds of this nature. He can-work 
and earn means to maintain his child. The Magistrate’s order 
is set aside and-he is directed to make such further enquiry as. 
may be necessary, and to pass orders awarding a suitable main- 
tenance forthe child.” | ee Con ee 

My attention is also drawn to the case of Mi E Thin vo. Nga 
Tha Zan* (Criminal Revision Case No. 479 of 1907). In the 
course of his order my learned predecessor wrote as follows :-—. 

“ Respondent is an: able-bodied man and -he cannot bé 
allowed to escape his obligation on the grounds of this nature 
(i.é., that he has not sufficient means to maintain the child). 
He can work and earn means to maintain his child,” 

In both of these cases the orders of the Magistrate were set 
aside, and he was directed to hold further enquiry and dispose 
of the case according to law. 


* Unpublished. 
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The question turns on the interpretation to be placed on the 
words “sufficient means.” The learned Government Prosecutor 
quotes Ogilvie’s English Dictionary, the definition of which runs 
as follows :—the medium or what ts used to “effect an object; 
measure or measures adopted ; agency; instrumentality (though 
plural in form generally used as singular; by thes means, @ 
means to an end); income, revenue, pecuniary resources (his 
means were large).” 

The learned Government Prosecutor urges what has already 
been ruled by this Court, that any able-bodied man who is not 
prevented by any physical infirmity from working may be pre- 
sumed to have safficient means to support his child as well as 
himself. He also quotes Blackstone’s Commentaries, Volume I, 
page 224, and Stephen’s Commentaries, Volume II, page 308, 
to show that in English Law an obligation is laid on the father 
to support his children. In view of the wording of section 458, 
Criminal Procedure Code, it is not necessary to discuss what 
English Law on the subject is. It merely supports the obliga- 
tion already imposed by that section. 

He also draws attention to the rulings of the Allahabad 
High Court Q. £. v. Roshun Lalli {z) where it was held that 
“the circumstance that the father of an illegitimate child is 
sixteen years old only, and still studying at school, is not by 
itself a sufficient reason for holding him excused from the neces- 
sity of providing for his illegitimate offspring. 

The Jaw requires that the person on whom the order of 
maintenance is issued must have sufficient means to support the 
child.” In the course of his order Spankie, J., remarked as 
follows :—" The youth, too, was possibly more sinned against 
than sinning, and the woman most to blame. However this 
may be, the law requires that the person on whom the order is 
made, must have sufficient means to support his child. The 


Court therefore annuls the order, and directs the Assistant . 


Magistrate to complete his enquiry by determining the point 
wherein his investigation has failed” 

In the present case it appears to me that the first class 
Magistrate of Ménywa has not made a proper investigation. In 
Burma, where it is easy for any able-bodied man to obtain work 
sufficient to support his children, it may be presumed, till the 
contrary is shown, that he is able to support his child, and .the 
_onus lies upon him to show he has not sufficient means, The 
Respondent who appears before me seems to be an able- 
bodied man. He is only forty-three years of age and his asset- 
tion that his eyes are weak and that he is therefore unable to 
work properly, is a fact which, as he asserted it himself, he 
should under section 103 of the Evidence Act be called upon to 
substantiate. . It is significant that he made no mention of his. 
bad eye-sight (or weak sight) before the Magistrate who heard- 
the case in Ménywa. At any rate this is a matter which can be 


(1) 4 AIL, H.C,R. 123. 
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attested by the expert evidence of the Civil Surgeon of the 
Station. 

A mere denial by the man himself of: sufficiency of means, 
when that man is an able-bodied man, is not conclusive proof of 
want of sufficient means. 

_ The order of the first class Headquarters Magistrate, 
Monywa, is therefore set aside and he is ordered to hold a 
further investigation in the matter. 





Before H. L. Eales, Esg., 1.0.8. 
NGA PAW E wz. NGA SIN. 
Mr. H, M. Liitter—for Appellant, | Mr. % N.Basu—for Respondent. 
Movigage—Transfer of property——41, yo, 78,85, 237. 


Where a mortagagee, knowing or having reason to know at the time 6f 
filing a mortgage suit that the property was sold to a third party, fails to 
join the purchaser as a Defendant in the suit : 

Held—the mortgagee, by his own omission to join the purchaser a party 
in his suit, is estopped from denying that the purchaser has a right to the 
declaration that the decree in the mortgage suit is inoperative as against the 
purchaser regarding the mortgaged property. 

Maung Ko v. Maung Kyi and 2 others, U.B.R., 1892—96, Il, Mortgage, — 
page 586. | 

Tha Kaing vy. Ma Htatk, 3 \..B.R., 241. , | 

The Madras Hindu Union Bank Limited v. C. Venkatrangiah and 


- others, 1.L.R., 12 Mad., 424. 


Damodarav. Somasundara and others, 1.L.R., 12 Mad., 429. 

pees v. Gangi Reddi and others, 1.L.R., t§ Mad., 303. 

Kasturi v. Venkatachalapatht, LL.R., 15 Mad., 412. 

Gour’s Law of Transfer in British India, page 954. 

Amir Aliand Woodroffe’s Evidence Act, sth Edition, Notes to Section 
116, | | 


‘This is an appeal from the judgment and decree of the Dis- 
trict Judge, Mandalay, in which the Respondent, Maung Sin, was 
the Plaintiff and the Appellant the Defendant. eae 

The facts of the case are very fully set out in the judymeént of 
the learned ‘udge of Mandalay. The judgment is very full, and 
has dealt serzatim with every point that was raised before him. 


‘The case was very fully argued by the learned Counsel on both 


sides. aps : 

On going over the lengthy proceedings in this case, I found 
that there was oné point of grave importance which had been 
€ntirely overlooked hitherto by every one. The crucial point in 
this case is—Can the judgment and decrée passed by the District 
Jadge in favour of Paw E be upheld as establishing a right to sell 
the property in question. If it can be shown that the judgment 
and ordéf is bad the Casé must perfofce fail as against ‘-Mauig 
Sin. - | | | : 
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The learned Counsel for the Appellant fully saw this. In the 
course of his argument before me he said— 

“ He (Nga Sin) was in fact the representative of the deceased 
“Ma Myit, whose rights he had acquired by purchase. He it 
«was, who should have been Defendant in the suit. Was he not 
“bound to intervene? The rightful Defendant who should have 
defended the suit was not Po Sa, nor Ma Myit nor Ma Myit’s 
‘‘heirs but Maung Sin, if only we (z.e., Paw E, his client) had 
‘‘ known Nga Sin was the owner.” 

Under Order XXXIV, Rule 1 of the Civil Procedure Code, and 
section 85 of the Transfer of Property Act, Maung Sin ought of 
course to have been adjoined as a Defendant. 

Paw E says he did not adjoin him as a Defendant because he 
was not aware of his having purchased the land and house. He 
stated on oath, in the Lower Court, that he “did not know of 
Maung Sin’s having purchased the property till about 3 months” 
before Maung Sin brought the preseat suit, z.¢., till about the 
end of 1909 or beginning of 1910. 

It is true that he also admitted before the Lower Court— 

“T gave them permission to sell, but only on condition I was 
“paid at unce. I said they could sell to Maung Sin.” 

On examining the files and papers in this voluminous record, I 
found that Maung Paw E, when he filed the suit against Po Sa 
before the District Court, Mandalay, on 7th January 1909, filed 
in the list of exhibits in proof of his claim (1) the mortgage deed 
between him and Ma Myit and Po Sa, (2) a certified copy of an 
extract from the official Town Lands register, dated 1st December 
19008, showing that Maung Sin was the owner both of the land 
and of the house thereon, and (3) a planof the land. !n the face 
of this I cannot understand why Paw E, if he was really acting 
boné fide, did not adjoin Maung Sin as a Defendant, as he is 
obviously bound to do both under the provisions of section 85 of 
the I ransfer of Property Act, which, although it is not yet extended 
to Upper Burma, I am bound to take into consideration, and still 
more so under Rule 1, Order XXXIV. The error appears to me 
‘to be mist material. Indeed all that the learned Counsel for 
Maung aw E has said on this point is obviously correct. How 
can the suit brought against PoSaon the mortgage deed affect 
the property when the rights of the purchaser who obviously has 
at leasi the right of redemption are ignored? Itseems to me that 
Maunz Sin is bound to succeed in his suit, and that the 
‘ Appellant-Defendant has no right under the decree obtained 
by him in suit No. 6 of 1909 to proceed against Maung 
Sin’s right over the property, and that that decree in no 
wise affects Maung Sin’s rights over that property, simply because 
on the face of it, Paw E has failed to comply with the plain and 
obyiously necessary provisions of the law, in onasering & adjoin 
him as Defendant in the suit. It is quite clear teat Maung Sin 
is entitled to the relief prayed for, unless the Appellant-Defen- 
dant can satisfactorily explain why he did not adjoin Maung Si, 
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or unless he can show that Maung Sin was well aware of it 


‘and condoned the omission. 


accordingly allowed the learned Advocate for the hig 
the opportunity of meeting and explaining, if possible, this new 
and hitherto unnoticed piece of evidence which primé facie would 
seem to be fatal to his case. 

The learned Advocate appeared at a further hearing, and he 


admitted that the document in question was filed by his client,. 


but he urged (1) that his client was not aware that he Maung Sin 
mentioned in this document as owner, was the Maung Sin referred 
to by Ma Myit; 

(2) that Maung Sin is a.common Burmese name ; 

(3) that the Register: is a Government register which is. 
notoriously inaccurate ; 

{4) that even if Paw Eis held responsible for the omission, 


_ his omission was afterwards condoned by the action of Maung 
* Sin, and that Maung Sin is still estopped by his not taking: 


action to have himself adjoined as. Defendant. 
Mr. Basu for the Respondent frankly admitted that he had 
not noticed the document in question which had been filed in the 


_. previous suit. He urged-that the idea, that Paw E did not know, 


or could not have ascertained the. identity of Matng Sin 
with the man Ma Myit had mentioned as a probable purchaser, 


_was absurd, and even ifthe identity was not established. still ire. 


law ‘Appellant-Defendant was” note: to adjoin Maung Sin 
whoever Maung Sin was. 
‘As regarus the alleged inaccuracy of the extract’ the best 


_ answer is, that it turns “out to be accurate, and secondly, that as- 


he Paw E himself filed it, it-is not for his: now to throw doubt on 
its accuracy; at any rate it should’ have “ put Maung Paw E on 
enquiry,” as, whoever the Maung Sin was, the owner ought to have 
been adjoined as Defendant to the suit under Rule 1, Order 
XXXIV. 

Mr. Basu urged. that i in: the circumstances his client knew 
nothing really of the case and how it was going on, as though he 
was called as a witness the case never came to trial, but was com- 
promised, and instead of his claim for Rs. 800 being insisted on,. 


_ Paw E was satisfied with a decree for Rs. 590. Hence Maung Sin 


had no chance of objecting till he heard the property was being 
sold. 

I have heard. the. Courisel and perused the evidence and 
considered the matter. 

It appears to me that Paw E-must have known that Maung: 


_ Sin had bought the property before he brought his suit. _ Difficult 


as it was to believe before this last fact came.to light that he did . 
not know of-this sale, I think it cannot be accepted by any 


reasonable man that there is any real doubt in the matter . now. 


If'we compare the admission made by Paw E with his emphatic 


denial in paragraph 5 of his written statement, of the truth of the 


ors made in a 6 of the ‘plaint, we are bound to © 
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see that Paw E is a shifty, untruthful man. The Lower Court has 
not believed him and has given good grounds for disbelieving 
him. Looking at his emphatic denial in paragraph 5 aforesaid, 
looking at the fact that he was willing to accept a reduced sum 
of Rs. 500 principal, Rs. 60 costs and Rs. 30 interest as payment 
in full for his mortgage for Rs. 800, 1 am bound to say Ido not 
believe Paw E when he says he knew nothing of the saie of the 
property to Maung Sin. Evenifthere were no other facts against 
him, é.g., the rebuilding of the house by Maung Sin, he must have 
been “put on enquiry” by this very document which he himself filed. 
He at first emphatically denied he knew of the proposal to sell 
the property to Maung Sin, then he reluctantly admitted it, but 
said he granted leave conditionally. Why did he not admit this 
in his statement of defence? No reasonable man can believe, in 
the face of this, that Paw E was not put on enquiry when he got 
- the extract from the Register. 

I hold therefore that the suit filed by Paw E was filed by 
him well knowing at the time, or having good reason to know, 
that he should have adjoined Maung Sin, and hence by his own 
omission he is estopped from now denying that Maung Sin has a 
right to the relief prayed for. | 

But it is urged that this omission has been condoned by the 
failure of Maung Sin to ask to be adjoined asa defendant. Now 
in the first place, there is nothing to show that Maung Sin knew 
the nature of the suit brought by Paw E against PoSa, He 
might well have thought that as he was not adjoined as a 
defendant he could not be touched. Plaintiff presumably knew 
his own business, he would have to identify the property, the 
registers would show that he Maung Sin was the purchaser. 
hi should he trouble? True he was called as a witness, but he 
explains that he understood from Po.Sa that Plaintiffs case was 
a false one and if the case. cameto trial he could asa witness 
indicate his position and force Plaintiff to adjoin him, But the 
case was compromised. The proceedings show that for his 
Rs, 800 Paw E was willing to accept Rs. 500°as principal. Paw E 
must have had good reason to take Rs. 300 less than his original 
claim, for asI have pointed out, the Rs. 90 is made up of costs 
and interest. Isee no reason therefore to doubt -the truth of 
Maung Sin’s statement that he knew nothing of the danger-he 
was in. He states that Po Sa told him that the mortgage had 
been redeemed, and I see no reason to think Maung Sin was lying, 
for if the mortgage against the property ‘were in existence, the 
plaintiff, if he wished to proceed against Maung Sin, would have 
to adjoin himas a defendant. I hold therefore that there was 
no omission or condonation on the part of Maung Sin proven, and 
— he is, on these grounds alone; entitledto the relief prayed 
___ Butthis is not all. After considering all that the .learned 

Counsel for the Appellant has said and pe full weight to all he 
has urged, and after perusing the authorities he quotes, | am 
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Nea Paw E satisfied even without this preliminary matter of the nonjoinder of 
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Respondent's costs. 


_ two months’ rigorous imprisonment. 


Maung Sin, that on the facts before him the learned Judge of the 
Lower Court has come ti aright decision. 

The only point whereon | differ from him is on his doubt 
whether Paw B did hand over the so-called title deeds. The 
learned Judge doubted if the copy of the judgment which Maung 
Sin produced as a titlé deed was the original and only one. 
Now if we look at the endorsement on the back of this copy 


of the judgment we shall find that it was applied for the very 


next day after Mr. Arnold, the then Additional Judge of Man- 
dalay, passed his order, and the copy was delivered 6 days after-_ 
wards. We may take it that it must have been the original copy. 
Now this being the original copy, if Paw Eever did geta copy, 
this in all probability was the copy, for copies of lengthy judg- 
ments are an expensive luxury. Itis not as if the copy produced 
by Maung Sin was obtained some months afterwards, as it would 
have had to be obtained if Paw E had stuck to his original copy 
if he had got one.’’I think that this little fact does further 
strengthen the case for Maung Sin and does weaken the case of 
Paw E, for if there was a copy of the judgment in existence there. 
is far more probability that he did get it. 

But it is needless to further discuss the evidence. 

[ have read and weighed the judgment of the Lower Court, 
and I can find no reason-to dissent from the conclusions arrived 


at by it. 


1 accordingly uphold the decree passed by the. Lower Court, 
and dismiss the appeal -with costs. Appellant will pay 
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Before HL. Eales, Esg., 1.0.8. 
| AH TAT v. K.E. 
Mr. S, Mukerjee—for Applicant. 
. Excise—49. - 
ruse “Held,—that while a conviction based merely on the evidence of. accom=- 


plices is not necessarily unsound, the Court will ordinarily recur that that: - 
evidence should be corroborated in some material particular. | 


.. Po Chit and one vy. K.E., 6 L.B.R., 4. “es . 


The applicant was tried and convicted by the District Magis- 
trate, MOnywa, of an offence under section 49 of the Excise Acty © 
and sentenced to pay a fine.of Rs; 200 or in default to undergo 

The applicant was represented by Mr. Mukerjee. 

No objection was made to the form the sentence took or to 
the fact that two months was awarded in lieu of the payment of 
the fine. _ But it‘is clear that the maximum allowable in lieu of 
ae fine is only. one ‘month under section 65 of the Indian Penal 
SAGGi sec! Sieh He Pa “ka Mati, Ste SRE 
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The accused is the servant of the Licensee in charge of the 
tarz shop in Excise Form XVIII at Thazi. A search was made 
in his shop by the Assistant Superintendent of Police and nothing 
was found therein on the r2th May 1911. It is alleged that the 
search was illegal, and nothing is stated in the record of the 
information being taken down in writing, On the other hand it 
must be recollected that these are licensed premises, andI hold 
that the search in question was legal under section 35 of the 
Excise Act. 

The learned District Magistrate has stated that this has 
nothing whatever to do with the case. I entirely disagree with 
him. Had the search been illegal there might have been some 
temptation to the arresting officer to get up acase against the 
accused at any cost in order to protect himself. In the house 
‘were found ten full bottles bearing the label of Tennant’s beer, and 
- the shop nine empty bottles bearing the same label were also 

ound. 
: Foiled in their search the Police instituted enquiries in the 
village and, by means of the Headman, discovered three persons 
who stated that they had bought beer from the accused on pay- 
ment of money. These three witnesses, So Ke, Shwe Pet and Po 
Su, were very carefully cross-examined on behalf of the accused, 
and they seem to have given their evidence straightforwardly and 
in a credible way. They produced four bottles which bear the 
Tennant’s label in corroboration of their statements. The District 
Magistrate believed the evidence notwithstanding the fact that 
it was pointed out to him that the evidence was the evidence of 
accomplices. He has accepted as corroboration the fact that 
the men produced these bottles with the Tennant’s label, and he 
finds that they are similar to those found in the accused’s house. 
This I think may be accepted as corroboration. 

The Advocate for the defence has pointed out that the 
bottles themselves are no corroboration, and that the men may 
have honestly bought the bottles when they bought ¢arz from the 
applicant. Obviously there is nothing wrongin this. But it is 
highly improbable that a Chinaman would be such a fool as to 
sell tarz in bottles bearing Tennant’s labels. If he only sold ¢arg 
he would have washed the labels off. The only point of keeping 
the label on would be to prove to the purchaser that the bottle 
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contained Tennant’s beer. an, 


I do think that the production of these bottles is a distinc 
-corroboration of the evidence of these witnesses. 

Next it must be remembered that the search was made under 
the direction of an English Officer bearing the rank of an 
_Assistant Superintendent of Police, and the enquiry was made 
immediately after the failure of the search, and that the production 

of the bottles therefore is all the more credible on account of the 
_promptness with which the enquiry was made, The value of this 


agit ae 


corroboration depends very ‘much on the way in which the 
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bottles were produced. There is nothing to throw suspicion on: 
the production. of these bottles by the witnesses, 
I must, however, point out that the learned District Magistraté- 


_has admitted as corroboration the hearsay evidence. of the- 


alleged sale of beer in this village at the time; This is mere 


-hearsay and its admission merely tends to weaken the case for the- 


prosecution, because it shows that the Magistrate attached value 
when forming his judgment to what is absolutely inadmissible as. 
evidence. 

He has also, I think, drawn an unwarrantably strong presump- 
tion from the mere. finding of the full bottles in the Chinaman’s. 
house. Although the Chinaman was. allowed by law to have 
more than the number of bottles found in his possession, yet the 
mere finding of the bottles raised the presumption in the- 
Magistrate’s mind that they were for sale. No such presumption: 
can be drawn. Nevertheless I hold that there is sufficient 
corroboration in the circumstances of the enquiry and in the pro-- 
duction of the bottles with the labels so promptly by the men who. 
were called upon to prove their purchase ata moment’s notice. 
These men were not witnesses sent by the Police, and I think it. 
may be argued that their evidence is all the more credible on this 
account, 

It has been pointed out in the judgment cf the Chief Court’ 
of Lower Burma in Po Chit and onev. K.4.* that.a conviction 
may be upheld when it is based on the uncorroborated evidence 
of acconplices, 

With this dictum I entirely agree, ‘although a Court should 
ordinarily I think, especially in Fxcise cases, require corroboration. 

[ hold that in the present case the evidence produced by the: 
prosecution regarding the purchase of the beeris honest and’ 
straightforward, and moreover it has been corroborated by the 
production of the bottles bearing the labels. 

I see no reason to interfere with the conviction, and I dismiss. 


‘the application. Atthe same time! alter the sentence which: 


is illegal. I leave the fine unaltered, but I reduce the imprisonment. 
‘in default of payment of the fine from 2 tot month. 





Before H.L. Eales, Esq., ICS. 7 
NGA KAUNG NYEIN v. KING-EMPEROR. 


Mr. Ss. Muberiee, —Advocate for the Mr. H. M. Litter, Government: 


Appellant, . Prosecutor for the Crown. 
Criminal Procedure—236, 237, 238. 
Where an accused was sent up for trial under section 305, Indian Penalt 


‘Code, charged under section 392 and convicted without thecharge being 


changed, cf an offence under section -4¢8, Indian Penal Code, :the Magis-- 
trate held that as the accused’s. defence was an alibi he was not therefore: 
prejudiced by the-conviction being under: section 458 though he act not: saci 
poe See NREES:, 
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_ Held,—that this view cannot be received as being correct as the change 
in the charge did not come within the purview of sections 236-238, Code of 
Criminal Procedure. 

Crown v. Nga Chit Pe, 1, L.B.R., 287, 288. 

The appellant in this case was sent up by the Police together 
with two other men under section 395, Indian Penal Code. The 
two other men were discharged as the evidence against ihem was 
rightly found to be insufficient. The facts of the case have been 
set out very fully in the judgment of the District Magistrate 
and need only be briefly recapitulated here. On the oth 
fazan Tazaungmon (oth November), the house of Po Kya was 
broke into and three men entered it. The house-owner, Po Kya, 
and his wife and niece identified one of the robbers as the first 
accused, Kaung Nyein. They had a good opportunity of ‘seeing 
him as he carried alight, and Po Kya had known him for about a 
year before. Po Kyaat once gave his name to the village officials, 
The evidence against the other two men was insufficient and they 
were rightly discharged. The District Magistrate charged 
Kaung Nyein under section 392, Indian Penal Code, with robbery 
and also with a previous conviction under section 382, Indian 
Penal Code. The accused pleaded not guilty and set up a very 
elaborate a/iéz. This alzbz has been discussed at great length 
in the judgment of the Lower Court. The Magistrate has given 
various reasons for disbelieving it. I think he did right in 
believing the evidence of witness, Po Kya, as after all, even had 
accused gone to Letha village, it would not have prevented his 
taking part in the robbery at Nyaunggyingon, as it is only 12 miles 
away. The Magistrate had the witnesses for the a/zdi before 
him and he disbelieved them, and |] see no good reason for 
disagreeing with his finding. But the Magistrate, during the 
case, ascertained that Po Kya’s house had been broken into. He 
found the accused guilty under section 458, Indian Penal Code, 
with housebreaking . by night after making preparations to cause 
hurt. He remarks that as the defence was an a/zb1, the accused 
could not have been prejudiced by this change of the section. 
However plausible this may seem, yet there can be no doubt but 
that this doctrine cannot be received as being correct, except in 
cases that fall within the purview of sections 236, 237 and 238, 
Criminal Procedure Code. It would be idle to urge that because 
aman sets up an a@/idz he is not prejudiced if the charge of 

‘grievous hurt is changed to murder, This dictum can only hold 
good when both offences are “ ejusdum generis.” The learned 
Advocate for the Crown at first argued that the offences under 
sections 458 and 392 were really “ ejusdum generz:”’, and he 
quoted various rulings, none of which, however, are on all fours 
with the present case. He pointed out that according to sections 
236 and 237, as the accused might have been charged in the 
alternative with either offence under section 236, he could under 
section 237 have been found guilty of the second offence, though 
he was charged only with the other. So far so good, but we 
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Nea Kaune cannot read sections 236 and 237 apart from 238. Section 238 
NYsrn lays down distinctly that though the greater.includes the less, we 
Kiuc- cannot argue’ that the less includes the greater. The offence 

Emrergor, under section 458 includes theft and putting in fear of instant 
ie burt or instant wrongful restraint, which together make up the 
offence of robbery, but it also includes another ingredient, namely, 
housebreaking. Therefore whereas the accused if he had been 
charged under section 458, could have been convicted of robbery 
under section 392, the reverse will not hold good, anda charge 
under robbery cannot include the offence of housebreaking by 
night. I think it is impossible to attach any other meaning to 
section 238 than the one which | attach to it. There can be no 
doubt but that the offence under section 458 is a graver offence 
than one under section 392, because the punishment under the 
former may extend to 14 years, whereas under section 392 the 
maximum penalty is 10 years when the robbery is committed in 
a house. | would.draw the District Magistrate’s attention to 
the penultimate paragraph in the judgment of the learned Chief 
Judge of the Chief Court of Lower Burma, in the case Crown v. Nga 
Crit Pe, which he will find at pages 287 and 288, 1 L.B.R., 
Igoo-1902. The same view has been held in India, but it is 
not necessary to multiply rulings in so simple a matter as_ this. 
I cannot therefore uphold the conviction under section 458.+ I 
think the accused has-committed robbery and punishable’ under 
section 302, Indian Penal Code, and find him guilty, and I alter 
the conviction to one under that section. I do not think the 
sentence of 5 yéars a whit'too heavy, considering the accused 
had a previous conviction under section 382. I therefore uphold 
the sentence. 





Criminal Before H, L, Eales, Esq., 1.C.S. 
Revtston | 
No. 249 of ALI MUDDIN », MEAH JAN. 
October grd, Mr. S. Mukerjee—for Applicant. | Mr. Mitter--for Respondent. 
—_—_— Mr. A. M. Liitter, Government Prosecutor—for the Crown. 


Criminal Procedure—Powers of Appellate Courit—423 (b) (2) —Penal Code— 
| 497, 504. 


The Accused was frosecuted by the complainant under section 497 of 
the Indian Penal Code, The Lower Court held that. adultery was not 
proven, but found the accused guilty of insult likely to provoke a breach” 
of the peace under section 504 of the Indian Penal Code. On appeal the 
Sessions Judge considered that no offence under section 504 had been 
committed, but held that the finding of the Lower Court was equivalent to 

.an acquittal under section 497 and refused to interfere though he was 
apps Sagal of opinion that the accused had been wrongly acquitted under 
section 497, . 

Held,—that the Sessions Judge under section 423 of the Code of Criminal 
Procedure had power to deal with the case himself; and he could and should 
have exercised his power if he thought Appellant had committed adultery 
as the conviction under section 504, Indian Penal Code,and the acquittal 
under section 497 were based on exactly thesame evidence. In an appeal 
a Sessions Judge if he thinks the Accused has been convicted under the 
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wrong section can alter the conviction in certain circumstances to the right 
séction. 

Appana v. Mahalakshmi, 8 Mad. Law Times, p. 313. 

Sami Ayya v. K.E.,1.L.R., 26 Mad., 478. 

O-E. v. Fabanulle, 1 L.R., 23 Cal., 975. 

Shere Alt v. Crown, Punjab Record! of 1874. _ 

Pe ¥: Saket Chandar = Mohunt, 21, bide Crl., p. 13. 

aung Sein v. Maung Hmo, U.B.R. 1897—01, 1, p. 103. 

Mi So v. Mi Shwe Ma, Cri. Revision No. 126 of 1910 (unpublished). 

Nga Pwin v. Po Min, Cri. Revision No. 125 of 1908 (unpublished). 

Nga Po Han and one v. Nga Tha Le Ni, U.B.R., 1897—01, I, 91. 

Mi Hla So ani one v. Nga Than and one, Cri. Revision No, 718 of 1910 


(unpublished) - ; 
Nga Kan Gyi y. Nga Po Tka, Ctl. Revision No. 339 of 1911 (unpublished). 

Thacdavan y. Perianna, LL.R. 14 Mad. 363. 

K.E., v. Lekman Singh 1-L.R., 31 Cal., 710. 

0.E., v. Fugdoonath, 1.L.R., 11 Cal, 293. 

This is an application for revision of the orders passed by the 
Sessions Judge, Mandalay Division, in which he, alter reversing 
the conviction of the accused under section 504, Indian Penal 
Code, refused to deal with the charge under section 497, Indian 
Penal Code. 

The Applicant in this case, Ali Muddin, who was the 
complainant originally, prosecuted Meah Jan along with five 
other men under sections 497, 498, 500 and 109 of the Indian 
Penal Code, the first Accused, Meah Jan, with having committed 
adultery with his wife, Fatima, and the others with abetting the 
act of adultery by Meah Jan and also in the alternative with 
defamation. | 

The facts show an extraordinary phase of Mahomedan social 
life in Burma. Ali Muddin married Fatima whois now 44 years 


of age from 22 to 30 years ago. They are both Chittagonian _ 
Mahomedans. Some years ago Ali Muddin took a Burman wife. — 


It would appear that Fatima, his wife, resented this and left 
him. It is stated that there was a ¢#//us but this was not proven. 
Ali Muddin fell out with a fellow countryman, Meah Jan, and 


there was, as is usual, a good deal of litigation between them, 


Whatever were his motives it is difficult to say, but eventually it 
would appear that Accused, Meah Jan, went in company with 
Fatima from Kamaing to Mogaung where the Accused, Meah 
Jan, was bringing a case against Ali Muddin. Meah Jan denied 
he tcok her himself till Abdul Aziz, who is Fatima’s son-in-law, 
handed her over to Meah Jan to escort to Mogaung. While 
on the way there and back, there cannot be the slightest doubt 
but that Meah Jan had every opportunity of having connection 
with Fatima. They were in the boat alone for three nights and 
were left alone there, and it is urged that this is sufficient 
evidence to prove that adultery did take place. Nevertheless 
‘the Subdivisional Magistrate, Mr. Barnard, who wrote a long and 


carefully considered judgment, came to the conclusion, taking - 


all the circumstances into consideration that adultery was not 
committed. He had the witnesses before him ; Fatima appeared 
in Court ; she is a woman of 44, which in the case of a native 
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woman of her class, is the time when the youthful charms have 
usually departed. ‘The Magistrate made no distinct order of 
acquittal but he states “ after considering all the evidence, the 
“age of the woman, and the circumstances under which she went 
“to Mogaung, and the time she left Kamaing with the Accused, 
“7.e.,in broad daylight, I arrived at the opinion that sexual 
“intercourse was not in the mind of the Accused, Meah Jan, 
“when. he took Fatima down with him to Mogaung, nor did he 
“commit it, and that therefore I could not convict him under the 
“charge of adultery which I had framed against him.” 

This as the Sessions Judge remarks is equivalent to an acquittal 
under section 497 of the Indian Penal Code, but instead of this the 
Subdivisional Magistrate found him guilty of insult under section 
504, Indian Penal Code. In the special circumstances of the 
case I do not think that the conviction of insult likely to provoke 
a breach of the peace was so unsuitable as the Sessions Judge 
thought it, but there seems to be some doubt in the Sessions 
Judge’s mind that Ali Muddin was present at Mogaung and, 
if he were not, obviously the charge of insult must fall through. 

On the other hand it isa fact that flaunting about with 
another man's wife has led to innumerable duels in othe: coun- 
tries besides India, and after all section 504, though it seems 
somewhat inadequate, is not so ridiculously out of place as the 
Sessions Judge thought. 

The Sessions Judge was of opinicn that the.charge under 
section 497 was sustainable, and he called upon the Accused to 
show cause why the charge against him should not be retried. 

The case was argued before him by Mr. Mitter, but no notice 
was sent to the other side whose defence was not heard. The 
Sessions Judge set aside the conviction under section 504 and 
found that practically Accused had been acquitted of adultery, 
and he did not think that he had any right to interfere with the 
acquittal. 

Against this order he has applied to this Court. The 
case being one of some importance 1 asked the Government 
oe to appear in support of the finding of the Sessions 

udge. 

Me, S. Mukerjee (senior) appeared for the Applicant, Mr. 
Mitter for the Respondent, and Mr. Liitter for the Crown. 

{t was urged by the Applicant that this Court had repeatedly 
interfered in cases of this sort, and the learned counsel quoted 


' several unreported cases in which the Court had held that this 


Court could interfere and had interfered and ordered a retrial, 
although no appeal had been filed by the Local Government and 
the time for appealing had not lapsed. The cases quoted by 
the learned Advocate for the Applicant are— 

(1) Mi Hila So, Nga Lu Gyi v. Nga Than and Maung 
Ngwe Pyaing. . | 





(1) J.C., U.B., Cri. Revision No. 718 of 1910 (unpublished), 
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(1) Mi Sov. Mi Skwe Ma. 

(2) Nga Pain vy. Po Min. 

My learned predecessor has held that this power of inter- 
ference under section 439 is one which can and should be exer- 
cised in Upper Burma. There isa ruling by Mr. Burgess, 4faung 
Sein v. Maung Hmo (3), in which doubts were expressed whether 
a case can be taken up on revision so long as an appeal lies, 
and there aie several Cases quoted in which the High Courts in 
India have repeatedly held that the Courts will not ordinarily 
interfere. In a recent case (unreported) Nga Kan Gyi v. Nga 
Po Tha (4) the whole matter was argued before me. 

In the case of Thandavan v. Pertanna (5) the Madras High 
Court held that an appeal against an acquittal by way of revision 
is not contemplated by the Code, and it should, on public grounds, 
be discouraged. This extreme view has not been upheld by the 
other High Courts, but both Allahabad and Bombay have upheld 
that ordinarily the High Court will not exercise its powers of 
interference in such cases. it seems to me quite clear that the 
wording of section 439 does give this power to the High Courts, 
and my learned vredecessors, Twomey and Shaw, J J., have both 
held the power exists, and have repeatedly exercised it, and it 
would seem that though net directly mentioned that this power 
can well be used in Upper Burma in view of the fact that the 
Upper Burma Criminal Justice Regulation has largely increased 
the powers of interfe:ence in ordinary appeal cases with regard 
to the enhancement of sentences. 

The Advocate for the Applicant then drew attention to the 
facts. He has pointed out that it is not necessary now to prove 
actual acts of sexual intercourse in order to prove adultery. 
This view has been held in the case of 0.24. v. Madhub Chandar 
Girt Mohunt (6). He pointed out that in this present instance 
not only were there ample opportunities for sexual intercourse, 
but. these opportunities had been created deliberately by the 
parties themselves, Meah Jan and Fatima. 

On behalf of the Crown Mr. Litter pointed out that under 
section 423 (5) (2) of the Code of Criminal Procedure, the Ses- 
sions Judge had ample power in the present case to have given 
force to his own opinions and to have convicted the Accused 
under section 497. He quoted arecent Ruling of the Madras High 
Court which is I find exactly on all fours with the present case, 
' namely, the case of Appana v. Mahalakshmi (7). Here the High 
Court has clearly laid down that in the present case the Sessions 
Judge, if he finds the Accused not guilty on the one charge and 
he has been wrongly acquitted on another, may act under this 


(1) J.C., U.B., Cri. Revision No. 126 of 1910 (unpublishd). 
j.C., U.B., Cri. Revision-No. 125 of 1908 (unpublished). 
.B., R., 1897—01, I, page 103, 
(4) JC., U. B. Cri. Revision No. 339 of 1911. 

) LL.,R. 14, Madras, page 363. 
(6) W. R. Cri. Vol. 21, page 13. 
(7) 8 Madras Law Times, page 313. 
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sectiou and convict the Accused on the charge which he thinks 
has been ‘proven, although an actual acquittal has been entered in 
the Lower Court. In the Madras case an acquittal was actually 


-entered on the first charge. Mr. Liitter urged that the question 


whether the Court had power to take up the case in revision 
therefore did not arise in the present case, but that the Sessions 


judge was able to have dealt with the case himself, and thatthe 


case shculd now be ‘sent back to him for disposal according 


‘to law. : 


_ For the Respondent Mr. Mitter urged that in the. various 
Rulings of the High Courts of India, K.-E. v. Lukman. Stngh (1), 
0.-E. ve Fugdoonath (2), the High Courts had held that interfer- 
ence with acquittal is not called for, nut all these cases quoted 
differ from the present oue, because in them there was no con- 
viction at all and the Accused was acquitted on all charges. 

First as regards the question of the power to interfere on 
revision. io mai S ) na 
. Tentirely concur with the opinion of my learned predecessor 
in the case, Po Han and Nga Tov. Nga Tha Le Ne and M1 Tu 
(3), in which it was held that ‘‘ as a general rule, the High Court 
will not interfere with'an order of acquittal, but it has the power 
to doso, ‘and there can be no doubt that this power may be 

I agree, however, that in the present case this question does 
not arise, and that the Sessions Court had power under section 
423 of the Code of Criminal’ Procedure read with section 13 
of the Schedule of the Criminal Justice Regulation to interfere, as 
there was.a conviction in thé case and the Accused was convicted 
on the same set of facts on which he was acquitted on the 
‘other charge, f 

This | think is the crucial point of this case, Ifthe acquittal 
on. the one charge and the conviction on the other are based 
identically on the same facts, it appears to me that the Sessions 
Court in appeal has power to change the section and convict the 
“Accused of the right offence. he ae aE 

Now to deal with the facts, I am bound to say after a careful 
perusal of the proceedings of the Lower Court I am not-at all. 
convinced that the Township Magistrate was not right in acquit- 
ting. the Accused of the offence of adultery. It is very well to 


talk about opportunities for committing this offence, and to say 


that near relationship would not prevent incest, On the other 
hand there is good reason to believe that it was true that Fatima’s 
son-in-law handed her over to the care of Meah Jan. I do not 
think it likely that a son-in-law would deliberately blacken his 
wife’s face by encouraging h's wife’s mother.to commit adultery. 
But the main fact which appears to me to render. adultery 
exceedingly unlikely is that the Chittagonian woman in question 





2) RL-Ri, st Cal, page 710. 
(2) LL.R., II, Cal., page 293. 
(3) U.B.R., 1897+ 01, I, page gt. 
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was of the mature age, 44. I do not think that a native woman 


of 44 belonging to the class of the complainant’s wife would be. 


very attractive from asexual point of view, and it must be re- 
collected the Magistrate who has great experience of the country 
had Fatima before him when he passed the order and distinctly 
drew attention to her age. Moreover it is quite clear that this is 
not an ordinary case of adultery. ‘The charge seems to me to 
be Ali Muddin’s reply to the complaint made by Meah jan, 

In these circumstances | am not at all sure that there is any 
advantage to be gained by remanding-the case to the Sessions 
Court, asi do think that there is good deal of force in the 
deliberate finding of the Magistrate that no adultery was com- 
mitted or intended, and therefore refuse to interfere. 





Before H.£. Eales, Esq., £.C.8. 
NGA BAGYAW vv. K.E. 
Mr. S. Mukerjee—for Applicant. 
Penal Code—322, 325—Criminal Procedure—367, 424, 


Held,—that intent to cause grievous hurt may be presumed from the 
nature of the hurt caused and the circumstances under which it was caused. 
Drunkenness may be rightly taken into consideration when dealing with the 


motives or absence of motive to commit a certain crime when ina state of 


drunkenness. 


Reasons for admitting a case to Revision—Sections 367 and 424, Criminal. 


Prcecedure Code. 
F. M—v. K.-E. 1, U.B.R., 1910, p. 17 (distinguished). 
Ram Lall Singh v. Hart Charan Ahir, LL.R., 37 Cal., 194. 
dent Mullick v. Emperor, 1.L.R., 35 Cal., 138. 

ohoni’s nctes On the duty of an Appellate Court. 


This is an application to revise the conviction and sentence 
of 6 months’ rigorous imprisonment passed by the rst Class Sub- 


divisional Magistrate, Yaméthin, on the petitioner, Ba Gyaw, 


under section 325, Indian Penal Code. 

The petitioner appealed to the Sessions Judge, Meiktila, 
who dismissed the appeal. 

On reading the grounds of application and examining the: 
judgment | admitted the application. When the case was called 
{ heard Mr. S. Mukerjee on behalf of the applicant. 

The grounds of application are (1) that the Lower Appellate: 
Court did not apply its mind to the facts of the case, (2) that the 


‘evidence for the prosecution as regards the identification is un-- 


trustworthy and inadequate because the blow was struck through. 
a half open door and therefore the blow might have been struck: 
without the striker being seen. It was dark and difficult to dis- 
tinguish faces, (3) that Tun Tha was the man who struck the blow- 
and not Ba Gyaw, andas Tun Tha ran away, and Ba Gyaw 
did not run away, the probability is that Tun Tha was the striker, . 
and not Ba Gyaw, (4) that in any case the presumption could not 
be raised that the striker intended to cause hurt, and the Lower 
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Courts have disregarded section 322, Indian Penal Code, (5) Lastly 
that though drunkenness is no excuse yet it must be taken into 
consideration when the question of intention arises and is weighed 
by the Court, and that Ba Gyaw being drunk could not have in- 
tended to cause grievous hurt. The learned Counsel for the 
Applicant quoted the following rulings and books of reference :— 
Ram Lall Singh y. Hart Charan Ahir (1) and Famazl Mulitck 
v. Emperor, (2) and also Sohoni on the duties of an Appellate 
Court, section 424, Criminal Procedure Code. These rulings 
and Sohoni’s notes under section 424 deal with the question of 
the admission of the application for revision under. section 439, 
Criminsl Procedure Code, by the Court. As | have already ad- 
mitted the application after reading the somewhat laconic Judg- 
ment of the Appellate Court, | need not consider these rulings 
any further, because | admitted the application and have con- 
sidered the case on its merits. 

The facts of the case are set out in the Subdivisional Magis- 
trate’s judgment. The accused is a well known man, a man of 
some importance, as he is the son of the Township Officer. He 
is a man of 25 of age and is therefore a man of some mark 
and locality. tis notlikely therefore that he would be easily mis- 
taken for someone else. Moreover he had been drinking in the 
Chinaman’s shop, and the groundsof application would tend to 
show that he had been drinking freely there, The Chinaman had 
already turned him out for brawling in his shop, and he would 
have had a geod opportunity of seeing him. There was a light 
in the shop and the witnesses for the defence who were outside 
the shop admit this. The learned Counsel for the Applicant 
wishes me to believe that the blow might have been struck from 
outside the shop through the half open door without the striker 
being clearly seen. Nowon this point it seems to me to be quite 
clear that it is much easier to see through a half open door than. 
to strike areally severe blow through it. The medical evidence 
shows that the complainant received a very heavy blow and the 
Shop door must have been wide open to allow such a blow to come 
home. ‘The Chinaman says that the accused, Ba Gyaw, had one 
foot inside the door when the blow was struck. He was not 


_ struck from behind, and had every opportunity to see his assailant, 


He said distinctly that Tun Tha, when trying to strike him, struck 
the number on the door way. lf a man is close enough to strike 
such an effective blow as that which felled compainant the man 
struck could see clearly who the striker was, the light inside the 
shop streaming through the door way would clearly show who 
the assailant was. So much for the possibility of mistake on the 
part of the witnesses for the prosecution. 

As regards Tun Tha’s absconding and Ba Gyaw braving it 
-out, I attach little weight to this, because Ba Gyaw being the son 
of a well known local officer would have been mad to have run 


(x) L.L:R., 37 Cal., 194. | 
- (2) LL.R., 35 Cal, 138, 
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away. He was evidently able to call a large number of witnesses 
to prove an a/162. 

I will now turn to the evidence for thedefence. It is impos- 
sible toread the evidence and the half-hearted way in which 
the aii is set up, without distrusting the witnesses for the 
defence. I think the Magistrate is quite right in believing that Ba 
Gyaw was the man who struck the blow that felled the complainant 
and fractured his skull. 

There can be no doubt from the medical evidence that griev- 
ous hurt was caused. The question is whether under section 322, 
Indian Penal Code, Ba Gyaw intended to cause or knew himself 
likely to cause grievous hurt when he struck the blow. It seems 
to me that there can be no doubt but that when a man hits an- 
other over the head with a stick hard enough to fracture his skull 
and endanger his life, that in the circumstances of the present 
case he must have either intended to cause grievous turt or 
known that he was likely to cause it. All the circumstances point 
to the fact that Ba Gyaw was much enraged at being turned out 
of the shop and intended to revenge hiniself on the man who 
turned him out. It is idle to suppose that he did not intend to 
cause grievous hurt. He evidently did not strike in sport or fun, 
and | think that he must be presumed to have intended the con- 
sequences of his savage blow. 

The last point is that he was drunk atthe time and the learn- 
ed Advocate quoted the leading case of ¥.M/.--v.K.-E.(1) Asa 
matter of fact the two cases are not on all fours. J.M.—in the 
course of a drunken frolic committed an act of technical robbery 
which one would ordinarily believe a man in his position never 
intended, nor did he know what he was doing. It is one thing 
to commit a robbery and quite another thing to knock an 


opponent down in a drunken brawl... The former isa more- 


complex act and the motive for committing robbery may be 


absent as they were in J.M.—’s case, but a man may be what is | 


termed “ fighting drunk” and may be well held responsible if he 
chooses to brawl] while he is drunk. I accordingly think the 
sentence under section 325, Indian Penal Code, vzs,, 6 months’ 
rigorous imprisonment, is not a whit too severe, Indeed, but for 
the reasons given by the Magistrate for not inflicting a more 
severe sentence I should have called upon the applicant to show 
cause against enhancement. I hesitate however todo this as the 
- case has been up on appeal, and obviously this point must have 
occurred to the learned Sessions Judge when reading the proceed- 
ings, though he had not mentioned it in his somewhat laconic 
judgment. 
The application is dismissed, 





(1) U.B. R., rg10, page 17. 
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Before G. W, Shaw, Esq., CS. 
NGA PO GYI os, MI ON. 


Mr. F. ©. Chatterjee—for Applicants. | Mr. Banervjee—for Respondent. 
Contract—20—57. 7 


at ek Ft Cera tay Sry a, Fe eee aeieF os 8 

Where a Burmese Buddhist husband undertook to pay damages to his 
wife if he took a lesser wife and if he failed to live in her house, work and 
support her, ae a : fe 
~ “"Held,—that as the contract consisted of two distinct promises for one 
and the’ same lawful consideration, though the final promise, vzz., not to take 
a lesser wife may have been illegal as being in contravention ‘of section 26 of 
the Contract Act, yet the-second promise, vzz., to live in the wife’s house, work 
and support her was a good and lawful promise to which section 57 of the 
Contract. Act applied:-and was accordingly enforceable. . . as 8s 
i Nga Ba vs. Mt Ok, U. B.R., 1902-03, Il, B. L. Mar. 1, Mz San Shwe vs, 
Po Thait; 8B. L. R., 24, Must Punu Bibi vs. Maulavi Faiz Baksh, XXIII 
W.R., 66, | 3 : ese 


-. * Plaintif-Respondent ‘sued for Rs. 100° as. compensation “for 


pai; 


 breack of contract. ‘The Plaintiff-Respondent and the Nefendant- 


Applicant, Po Gyi are wife and husband. Defendant-Applicanrt, 
Nga’ Ton is’ Po Gyi’s father. , ee ; 
The alleged contract was one whereby Deferidants-Applicants 
tindertook’'to pay to Rs.-100 damages to Plaintiff-Respondent 
if Defendant-Applicant,' Po Gyi, failed to live in her house and - 
work and support her, and took a lesser wife. . . Ae a 

. The Courts. below both found in favour of the Plaintiff-Res 
spondent, and my predecessor, having decided that no. second 
appeal lay, the case now comes before me as one for revision. 

It:is contended on behalf of the Defendants-Applicarits that 

the promise was illegal-because there was'‘no consideration; that 
a‘Burmese Buddhist wife cannot maintain a‘suit ‘for damages 
against hér husband‘ while the ‘marriage subsists; that if taking ‘a 
lesser wifé:meant forming: an illicit union the contract-would Be 
immoral and‘opposed to public policy, and that if'taking a lesser - 
wife ‘méant:making’a legal marriage, the contract was in contraven- 
tion of section 26, Contract. Act.: Ha ene Twat guna By ra 
““* The Plaintiff's allegations were ‘that Defendant-Applicant, Po 
Gyi; did not’ work’or support her, but désérted her aiid, shé ‘under- 
stood,'was locking about for a lesser wife, whereupon* she took 
steps to divorce him, but refrained from persisting in a claim for 
divorce on Defendant-Applicant,.Po Gyi, undertaking to'live in 
her house and work and support her and not take a lesser wife, 
and on the Defendant-Applicant;, Nga Ton, his father, guarantee- . 
ing the performance of his promise or standing security for him, 
and that Defendant-Applicant, Po Gyi, thereafter broke his promise 
in every way. Clearly there’ was good -consideration, namély, 
Plaintiff-Respondent refraining from sueing for divorce ; and this 
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with respect to both Defendants-Applicants {section 127, Contract 
Act). Nga Ba vs. Mz O# {1) is conclusive that a Burmese Bud- 
dhist wife cai maintain a suit against her husband during the 
subsistence of the marriage. 

There is nothing to show that “ taking a lesser wife’ meant 
doing anything immoral, and if it had méant this, a contract by 
which Defendant-Applicant, Po Gyi, bound himself under ‘a 
penalty not fo do the immoral thing could not have been an 
immoral contract. 

These objections are therefore unsustainable. 

The applicability of section 26 of the Contract Act is a much 
more difficult question, and it does not appear to have arisen be- 
fore. There are no decisions in either Upper Burma or Lower 
Burma or apparently in India. Pollock observes that a contract 
by a Hindu or a Muhammadan not fo take a second wife would 
séem to be within the section, although such a result was probably 
never contemplated by the legislature ; but that apart {rom section 
26 agreements of this class would apparently be void undersection 
23 astending to defeat the provisions of Hindu or Muhammadan 
Law. The Buddhist law also recognises polyganiy but not per- 
haps quite in the same way as the Hindu or Muhammadan Law. 

The Lower Burma Case of Mz San Shwe vs. Po Thatk (or 
| Thin) {2}; a suit for divorce, déalt with an agreement in which the 
Ahusband undertook not to take a Jesser wife, and there was ill-treat- 
ment as in the present case besides the taking of the lesser wife, 

That is a feature of'the contract which has been practically 
‘Ovetlooked by the Lower Courts, and also, in this Court by the 
learned Advocates on both sides. The situation was one of 
those referred toin paragraph 303 of thé Kznwun Mingyi’s 
Digest:—The wife complains of ill-treatiient; the husband has 
déserted her; he does not work and support her and he is 
dooking about for a second wife; the wife therefore esks for a 
divorce, but instead of insisting on getting this at once, she 
accepts the husband’s- undertaking to behave himself in future 
towards -her, that-is;-to live with and to work for her and 
support her ; and he givés sécurity to this effect. 

It is evident that an agreement of the kind is in consonance 
‘with the rules of the Buddhist Law. The additional stipulation 
about the second wife which was made in the Lower Burma case 
* .and in the present case was merely a part of the undertaking, and 
without it, the wife had a good cause of action. I do not think 
that this stipulation is contrary to the Buddhist Law. On this 
Point I am disposed to concur with Mr, Justice Birks in the case 
above cited, The contract therefore is not in my opinion in 
contravention of section 23, Contract Act. With regard to section 
26 it is first necessary to see whether section 24 applies. If it 
does, then Plaintiff-Respondent must fail in the event of the 
‘stipulation as to not taking a lesser wile being opposed to 
section 26. | | 

(1) U. B. R., 1902-03, II, B. L., Mar.1.] (2) 8, B. L. R. 24. 
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take a lesser wife invalid. 
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Sections 24, 57 and 58 deal with parts of the same subject 
and the commentaries of Cunningham and Shephard and Pollock 
make it clear that “‘ where several distinct promises are made for 
one and the same lawful consideration and one or more of them 
are such as the law will not enforce, that will not of itself prevent 
the rest from being enforceable”. Pollock goes on: ‘‘ The test is 
whether a distinct consideration which is wholly lawful can be 
found for trie promise called in question. The general rule is 
that where you cannot sever the illegal from the legal part of the 
covenant. the contract is altogether void, but where you can sever 
them.....-...,..2¢ses--0.+.you may reject the bad part and retain 
the good”. 

There is an old Bengal case, Must Punu Bzbt vs. Maulavt 
Fazz Bakhsh, (1874) (1) not unlike the present case. There, a. 
husband executed a bond by which he promised not to marry an- 
other wife or do anything without his wife’s permission, and also. 
to pay over all his earnings to her. It was held by Sir Richard 
Couch that section 24-did not apply, but that if any section of the 
Contract Act applied, it was section 57. He considered the 
promises not to do anything without the wife’s permission, as 
contrary to public policy, but the promise to pay over his earn- 
ings a lawful promise and capable of enforcement. 

On this high authority, 1 am of opinion that the contract in 
the present case must. be held to fall within section 57 rather than 
section 24. 

The promises by which Defendant Applicant, Po Gyi, undertook 
to live in the Plaintiff-Respondent’s house, to work, and support 
her, were good and Jawful promises, and there is no reason why 
this part of the contract should not be enforced though the pro- 
mise not to take a lesser wife may have been illegal as being in 
contravention of section 26. 

It is therefore unnecessary for the purposes of the present case 
to decide whether in fact section 26 rendered the promise not to 


i: 


The application is dismissed with costs. 





(t) AXIII, W. R., 66, 
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Privy Council. 
(On appeal from the Court of the Judicial Commissioner, 
Upper Burma.) 


Before Lord Macnaghten, Lord Robson, Sty Fohn Edge and 
Mr. Ameer Ail. 


r MI ME ! 
2. Ml THI 
3. NGA KYAN BAW 


4. MI PON (DECEASED) BY THEIR LEGAL 
5. MI YON _ REPRESENTATIVE, THEIR vs. MI 
NGAPO HEIN ~~ MOTHER, MI ME, SHWE 
NGA SO THEIN MA. 
MI YIN \ 
9. MI TIN U 
10. Mi THEIN TIN 
11. MI PWA SHIN / 

Buddhist Law Inkeritance—Marriage. 

In Burma polygamy is undoubtedly lawful, and it is not unlawful to 
marry the sister of a living wife. Marriage with a deceased wife’s sister is 
locked upon as proper and even laudable. 

In the case of a marriage between persons who have been married. 
before, it is not usual to have any entertainment. 

The arrangement cf separate establishments for wives isa mere matter 
of ccnvenience, and prcbably necessary for the sake of peace and quietness. 


when each wife has a family of her own. 
Eating out of theseme pctis rather an outward and visible sign of 
social equality than a proof of marriage. 


This was an appeal from a judgment of the Court of the Judi- 
cial Commissioner, Upper Burma, (printed below.) . 

The judgment of their Lordships of the Privy Council was 
delivered on the 25th January 1912 by — 

Lord Macnaghten.—This is an appeal from a judgment 
of the Judicial Commissioner of Upper Burma reversing 2 
decree of the District Court of Magwe. 

The question on which the Courts differed relates to the 
status of the Plaintiff, Mi Shwe Ma. She claims to have been 
lawfully married to one Maung Aung Myat, deceased, and as his 
widow to be entitled to share equally in his estate with her elder 
sister, Mi Me, who had been married to him for many years. 
before his connection with the younger sister. | 

In Burma, polygamy is undoubtedly lawful, and it is not 
unlawful to marry the sister of a living wife, though such a 


PY PNP 


Mr Mz 
v, 
Mi Sewe 
Ma, 


1iz UPPER BURMA RULINGS. 





matriage- is not considered quite respectable, while marriage 
with a deceased wife’s sister is looked upon as proper and ever 
laudable. 

The law relating to marriage in Burma is extremely lax 
No ceremony of any kind is essential. Mutual consent is all 
that is required. In the absence of direct proof consent, may be 
inferred from the conduct of the parties or .established by repu- 
tation. ‘But when proof of marriage depends wholly .or mainly 


on. réputation, the circumstances of the case must be. scrutinised 


with some caution, because. the. same werd which is used to 
describe a woman lawfully married is applied by the Burmese'to.a 


~ woman living with a man on less hoaourable terms. The lax 


notions prevalent among ths lower classes on the subject 
seem to be generally deplored and condemned by their betters, 
and it may be that.the difference of opinon between the two 
Courts is due in some measure to the fact that the District Judge 
was a’ native getitleman, an- elucated. Burmaa, «who - naturally 


regarded with little favour if not with positive repugnance prac- 


tices tolerated by the law of his couatry, but nof m accordance 
with the standard of:a.-higher civil:sation. ‘On the. other hand 


the J udicial-Commissioner was an Eaglishman: vi great experi- 


ence, without any prejudice in favour: of Western notions, whose 
only objezt-seems to have'.been to administer. the Jaw truly and 
indifferently as he. found it laid down in the Dhammathats and 
the rulings of his predecessors, and in Sir John Jardine’s “ Notes 

on Buddhist law” which seems to bz the principal, authority on 
the subject, 


* Both the fearned jeacss intgis ' the evidence with - great 
care, though they regard ‘it from different standpoints. The 
District Judge puts aside the testimony ‘of some Witnesses as 
unworthy ‘of belief, while the Judicial Commissioner thinks there — 
‘was no reason for discrediting them. - Whethér that particular 
testimony is accepte'l or not, there is very little contradiction- 
id“tle ‘evidence. ‘There’! is abuadance of ‘ evileace «to: the 
effect that Mi Shwe Ma . was: recognised « as‘ the wife- of 
Maung Aung Myat. Mi’Me herself says, “ Plaintiff was known 
‘notoriously as Maung Aung Myat’s wifé.” No one says’ that 
she occupied -a dishonourable or an inferior positon, Maung 
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Aung Myat was a Tetnzayo, that is, an hereditary oil-well owner, 
and as such entitled to receive every year a certain number of oil- 
well sites in the oil-bearing district of Yenangyaung in Upper 
Burma. Twinsayo after Twinzayo comes forward on both sides 
to say that 7trinsayos generally have two wives, and that Mi Shwe 
Ma was Maung Aung Myat’s wife. Some of the witnesses may 
have used the word translated “wife” ina loose sense; but at 
least one witness on each side says that Maung Aung Myat and 
Mi Shwe Ma were “husband and wife,” an expression which 
“seems to convey the meaning that she was his wedded wife. Then 
it may be observed that one of the witnesses who says that Mi 
Shwe Ma was Maung Aung Myat’s wife was not a Burman but 
a Makommedan of some position, beinz the head clerk in the 
Burma Oil Company. 

The points.on which most reliance was placed on behalf of the 
Appellant seemcapable ofexplanation, One point was that there 
Was no entertainment given on Mi Shwe Ma's alleged marriages 
When there is a marriage between ‘persons who have not been 
married before, it seems to be usual togive:an' entertainment at 
which “pickled tea” is the principal feature, or at least the chief 
delicacy. There was no pickled.tea at Mi Shwe Ma's wedding 
But then it seems that, in the case of persons who have been 
married before, it is not usual to have these entertainments.. 
Maung Aurg Myat had‘five’‘or six children’grown up living: with 
him, and Mi Shwe Ma was~a widow with two, children. living. 
Then something was made of the fact that Mi Shwe Ma: icon-. 
tinued to live with ber ‘mother ia ber ‘own‘ house,’ But’there is. 
authority for saying that, such an arrangement is a mere, matter 
of convenience, and probably necessary, for.the sake of peace and: 
quietness, when each wife has a family of-her.own.. ‘Great stress 
was laid on the fact that it was not clearly proved that Maung: 
_ Aung Myat and Mi Shwe Ma messed together, or used to “ eat. 

out of the same pot”’- “‘ Eating: out -ofthe'same pot’’ seems 
rather to be an outward and visible:sign of social equality than:a 
proof,of, matrimony. A-manunited to a woman of lower- degree 
raises -her to his*own sécial-position by ““ eating out of the same 
pot.” Here there is. evidence that Maung Aung Myat took his. 
meals with ‘Mi--Shwe-Ma-and. her family. when: he visited-her; 
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It is difficult to see how there can be any question of social 
inferiority in the pressnt case. Mi Me was Mi Shwe Ma’s sister, 
and on perfectly goodterms with her and the mother during 
Maung Aung Myat’s life. As to Maung Aung Myat’s business, 
he seems to have managed it himself. Sometimes one sister.and 
sometimes the other, sometimes both, were seen with him when 
he visited his oil-wells, but apparently he kept the business in his 
own hands. 

On the whole their Lordships are of opinion that the Appellants 
have not made Out a suilicient case for disturbing the judgment 
of the Judicial Commissioner, aud their Lordships will therefore 
humbly advise His Majesty that the appeal should be dismissed 
with costs. 


Before G. W. Shaw, Esq., C.S J. 
Dated the 11th October 1909. 
Civit APPEAL CASE No. 126 OF 1909. 


MISHWE MA... dis ... Appellant. 
| VERSUS | 
MI ME AND 10 OTHERS ini ... Respondents. 


Appeal against the judgment and decree of the District 
Court, Magwe, passed in Civil Suit No, 6 of 1908, dated the gth 
February 1909, in the matter of MiShwe Mav. Mi Me and 1o 


Advocate for Appellant—Mr. C, G, S, Pillay. 

Advocates for Respondent—Messrs; Agabeg and Willes. 
Read the memorandum of appeal. 

‘Read also the proceedings in the case, 

Heard Advocates. - 3 


JUDGMENT. 


Plaintiff-A ppellant sued for a half-share of the estate left by 
Nga Aung Myat (deceased). She claimed as his second wife and 
widow. Defendants-Respondents were his first or chief wife: 
and his children by her. The defence was that Plaintiff- 
Appellant was not a wife but a concubine and as such not 
entitled to any share. . : 

The District Court found on a preliminary issue that 
Plaintiff-Appellant was not entitled to inherit at all, being no 
more than a mistress, or if a wife, excluded from inheriting by. 
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separate living, and by failure to attend on deceased during his 
illness or perform the funeral rites after his death, 

The law has not been contested. It is contained in the 
Dhammathats as interpreted in judicial decisions :— 

Mi Gywev. Mi Thi Da (1891)’ and Mi Shwe Mav. Mi 
Hlaing (1893)* were the first cases in which the position of 
lesser wives and concubines was investigated. The first was 
followed in Mi Hmoxz v. Paw Dun (1899)5 and both these were 
distinguished in Mz U Byu v. Mt Hmytin (1g00)* 

Mi Gywe’s case was one of a lesser wife living separately 
and merely receiving the husband’s visits. It was held that 
separation of residence affords no more than a presumption that 
the woman has not the status of one entitled to share in the 
inheritance, which can be rebutted by proof of the existence of 
a superior status; and that in that cas: the presumption was not 
rebutted. The husband was wealthy, but the woman accepted a 
divorce with a payment of Rs. 500. In Mi Shwe Ma’s case the 
woman was an inmate of the house, having come to it with. the 
chief wife-as her friend 6r dependent, . sal the intimacy which 
she formed with the husband was disclosed through her 
pregnancy. She co=tinued to live in the house till after the 
chief wife’s death, when the husband married another woman, 
and before doing so gave her a A/ufsa and turned her out, 
keeping his son by her to live with him as before. It was held 
that the position was inferior and the union either not a 
marriage at all, or a marriage of a loose and low kind; but that 
the son as son of a lesser wife or a free concubine was 
entitled to two-fifths. In that case there was no question of 
separate living. It is to be noted that the learned. Judye, 
Mr. Burgess, was apparently of opinion that a second 


contemporaneous wife must of necessity be a lesser wife or 


concubine.- But it was not necessary to determine that point. 
In Mi Hmon’s case the lesser wife lived separately—in a 
different village two miles.off. The husband occasionally slept 
one, two, or three nights with her. Neither she nor her son, 
nor the son’s children, ever had anything to do. with the 


property, or ever lived at the husband's house, and when any of. 


her family went there it was as strangers. It was held that the 
presumption arising from separate residence was not rebutted. 
Mi U Byu’s case was different, The husband lived some- 
_ times with the chief wife and sometimes with the second or 
. lesser wife ; he always regarded and treated the latter as his wife ; 


in-the chief wife’s absence for a year he lived entirely with the. 


lesser wife. - . | ; 
It was held that the husband lived indifferently with both his 


wives, and that the status of the lesser wife was precisely the same 
as that of the chief wife. The principles enunciated in the. 





. 7U. B. R., 1892-96, IL, 194. *U. B. R., 1897-01, II, 138. 
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cases of Mi Gywe v. Mi Thida and Mi Hmon v. Paw Dun were 
declared to be that a wife of a distinctly inferior class, who is: in 
the position of a concubine and has a separate establishment, 
has no clair to inherit a share in her husband's estate, but 


that the mere fact that she lives ina house separate from that 


occupied by the husband’ merely raises.a presumption, etc. 

Mi Shwe Ma’s case was not referred to at all. But 1 see no 
reason to suppose that it was overlooked. The important fact is 
that the su ggestion put forward by Mr. Burgess was not. accepted, 

I think it follows from these decisions that Plaintiff-Appellant 
in the present case had to prove, in order to get any share in the 
inheritance, that her status was superior to that of a. lesser wife 
or concubine, and that if she didso, she would be entitled to 
share on equal terms with the chief w ‘ife. | 

A lesser wife or concubine who lives with the husband gets. 
two-fifths, but when she lives:separately she gets nothing. . .. 

. In two comparatively recent sunpublished cases, a. lesser wife 
or Concubine who lived in the same house with the chief wife and 
the husband was given two-fifths .on.the authority of Mi. Sewe 
Ma’s case {Mi Tun “a vs. Me. Ein Tha’ and. Mi Shwe. Me Ys. 


sie iVeee Je: 
(rat remains to ascertain mul the ae of the union in 


gacstion inthe present case were. I shall refer further on more 


particularly to certain points.in-dealing with the Lower Court's 
findings. Meanwhile it is convenient to set.out what facts were 
in my Opinion established . ed the evidence. . They, were .as 
follows:--. : 
. Like many other Te wineas, ‘Aung Myat had two wives, (1) 
first Defendant-Respondent, Mi: Me, and (2) Plaintiff-A ppellant, 
Mi.Shwe..Ma.,... First Defendant-Respondent was already married 
to:him when he took to wife her younger sister, Plaintiff-Appel- 
lant, about..1244 or:1245,_B. E. (two..to.three. years before the 
annexation of Upper. Burma), . There; was,.no. ceremony, both 
parties being: Lindaungyt.., From. that. time. onwards, she was 
publicly known as his. ate as, well as first Defendant-Respon- 
dent, is 
:., At first she lived at’ her mother’s “hotise, and Aung Myat sed 
to visit-her.there and sleep;.there at ».times. ,During. the distur- 
bance: that followed the annexation, ,Aung Myat and. first Defend- 
ant-Respondent, and Plaintiff-Appellant took to,flight..and_. -lived 
together. on-an island -for.a month or two. _ After. their return to 
Yenangyaung. Plaintift-Appellant. lived | with. them at . first 
Defendant-Respondent’s house for some. time.;, It.,is uncertain 
how loiig this lasted.. The.-witnesses. speaking. from memory. vary: 
from one or two months to two years, On the occasion, of a fire 
which seems to have burnt .down the village or .part..of it, Aung 
melee and first a sion Ws and. bist ib 








2 Ciyil ‘cuieat No. 04 of sagk (unpublished). 
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Ci ee ot ee War SL =e wwe es 


“ - 


UPPER BURMA RULINGS 117 





pe 


all lived together for two and a half months ina hut ona sand 
bank. Then Aung Myat built twonew houses At one, first 
Defendant-Respondent and her seven children by Aung Myat 
lived. At the other Plaintiff-Appellant and her twosons by her 
previous marriage lived. Aung Myat habitually [a>§] lived at 
first Defendant-Respondent’s house, and had his meals and did 
his business there, and it was generally regarded as his place of 
residence. But if people did not find him there, they went to 
Plaintiff-Appellant’s house where he received them. At times 
he stayed with Plaintiff-Appellant, e.g., when he happened to have 
quarrelled with first Defendant-Respordent. Occasionally he 
had his meals there (with Plaintiff-Appellant), {Besides Plain- 
tiff-Appellant herself (9 P.) Nga Pyo, 69, a fwinza,and (13 P.) 
San Dun, 63,a goldsmith, say that Aung Myat “ lived at both 
places, “lived and dined at Plaintiff-Appellant’s house as well 
as first Defendant-Respondent’s”, and (11 P.) Aung Gyi, 62, a 
Twinza says that Aung Myat stayed with Plaintiff-Appellant 
when first Defendant-Respondent was angry and véce versé. 
All these witnesses appear to be credible. ] 

When Plaintiff-Appellant’s child by Aung Myat was ill, first 
Defendant-Respondent visited her and helped to nurse the child. 
Aung Myat on the same occasion had his meals there for 6 or 7 
days. (This is first Defendant-Respondent’s own account.) 
First Defendant-Respondent visited at Plaintiff-Appellant’s house 
on other occasions. | 

Plaintiff-Appellant similarly visited at first Defendant-Res- 
pondent’s house (cf 4 D. Aung Zin, 52, a Twznza). 

When Aung Myat had occasion to go to Rangoon on (oil- 
well) business he took first Defendant-Respondent on the first 
visit and Plaintiff-Appellant on the second. (First Defendant- 
Respondent's own account). At least once Plaintiff-Appellant 
went with Aung Myat to help him in choosing a well site. (First 
Defendant-Respondent’s account). 

On one occasion Aung Myat visited Shwezettaw Pagoda with 
Plaintiff-Appellant (leaving first Defendant-Respondent at 
home). On another he took both. On this trip he travelled in 


the same cart with first Defendant-Respondent, while Plaintiff- 


Appellant went in a separate cart. On at least two occasions 
Aung Myat lent money jointly with Plaintiff-Appellant (on 
Exhibits H and I), 
Aung Myat used to keep fast at a sayat he had built, and both 

first Defendant-Respondent and Plaintiff-Appellant fasted with 
him on these occasions, (First Defendant-Respondent tries to 
make out that Plaintiff-Appellant was there independently like 
any outsider, But that is not what the witnesses say: cf. (8 P.) 
Mi Gywe, aged 71, a Twinza, and(g P). Nga Pyo aged 60, a 
Twinza, and (11 P.) Aung Gyi, aged 62, a 7winsa, all credible 
witnesses as far as can be seen). 

Aung Myat gave Plaintiff-Appellant 3 oil-wells which she 

enjoyed the produce of during his life-time. 
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First Defendant-Respondent’s daughter and Plaintiff-Appel- 
lant on one occasion borrowed money from a Chetti for the 
purposes of Aung Myat’s oil-well business. (First Defendant- 
Respondent’s own account.) 

First Defendant-Respondent’s son, Kyan Baw, with his wife 
lived for atime at Plaintiff-Appellant’s house. (First Defendant- 
Respondent's own account.) ‘ 

Invitations to offerings used to issue in the names of Aune 
Myat and first Defendant-Responcent, and not in Plaintifi- 
Appellant’s name. Aung Myat used to visit the oil-wells some- 
times with first Defendant-Respondent, sometimes with Plaintiff- 
Appellant. (This rests on the evidence of five witnesses of whom 
three are 7wznzas, and one a coolie who was employed by Aung 
Myat to diga well): (ro P.) Lugyi, (13 P.) San Dun, -{16 P_) 
Shwe Hlaing, (17 P.) Nga Sin, and (18 P.) Aung Myat. All 
these witnesses and especially the 7winzas are apparently credi- 


ble.) Aung Myat paid Thathameda in the name of himself and 


first Defendant-Respondent, while Plaintiff-Appellant paid 
separately for herself’and her sons, : 
Though she had had a quarrel with Aung Myat and was not on 
speaking terms with him, when he fell sick (her own account), 
Plaintiff-Appellant visited and attended on him during his last ill-. 


~ ness, and slept at first Defendant-Respondent’s house {where 


Aung Myat was lying) at that time. (First Defeadant-Respon: 


- dent’s own account ; cf. also (11P.) Aung Gyi, who found both wives 


attending to.Aung Myat). The funeral was paid for with money 


of Aung Myat’s that first Defendaat-Respondent had. _Plaintiff- 
_ Appellant assisted at the funeral. Not only did she buy things for 


the offerings, as other relations and neighbours are said to have 


‘done, she and (6 P.) Mi Pu 69, a trader, say that she supervised 


the funeral arrangements with the assistance of elders. I see no 
reason to doubt the statement of (11 P,) Aung Gyi, 62, a Twin- 
ga, that first Defendant-Respondent was overwhelmed with grief, 
and that her son with witness consulted Plaintiff-Appellant as to 
the offerings for the funeral: and 1 think it shows that Plaintiff- 
Appellant did take part in the management of the funeral. 

The witnesses for the Defendants-Respondents tell substantially 
the same story as those for the Plaintiff-Appellant. Only two of. 
them (1 D.). MiO, and (7 D.) Nga Nyein, who had special. 
reasons for siding with Defendant-Respondent against Plaintiff- 


‘Appellant venture to make statements more unfavourable to 


Plaintiff-Appellant. Those statements deserve no consideration. 
The learned Additional Judge of the District Court disbelieved 
the evidence as to Aung Myat having sent to demand Plaintiff- 


. Appellant in marriage, and as to first Defendant-Respondent 


having consented. Although I am not prepared to concur with 
the Additional Judge about it, I have not touched upon this evi- 
dence. To my mind it is immaterial. No formal demand and no 
ceremony are necessary, or even usual, in the case of persons who 
have been married before. As to consent I am aware that 
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Mr. Burgess once suggested that the chief wife’s consent is required. 
But it has not been satisfactorily shown that that is correct. 
There is no decision to that effect. Inthe present case, more- 
over, if the evidence of the ex-myo6k, Maung Maung Gyi, that 
first Defendant-Respondent told him that she had. given Plain- 
tiff-Appel’ant to her husband to prevent him from marrying some 
one else is not very convincing, the-e is, as far as my experience 
goes, no improbability in first Defendant-Respondent having 
acted inthat way; and anyhow, it is abundantly clear from the 
admitted facts that, during a long course of years first Defendant- 
Respondent accepted the relations between Plaintiff-Appellant 
and Aung Myat without any sign of dissatisfaction. 

The Additional Judge after referring to the loose way in 
which the word “ wife” is used among the Burmese even in the 
Dkhammathats, held that the point at issue must be determined 
‘by a consideration of the evidence as to the status, mode of living 
and eating, habits and other circumstances of Aung Myat and the 
Plaintiff-Appellant. That is the ordinary rule, and it is ‘sufficient 
for the proper decision of this case. 

The Additional Judge in the end came to the conclusion that 
Plaintiff-Appellant was only a mzstress. He also held that, even 
if she was a wife, she was not entitled to inherit, because she was 
accommodated in a separate house (section 280, Kinwun Mingyi’s 
Digest, Volume I) and because she did not attend to her bufend 
‘during his illness [section 279 of the same Volume]. 


In coming to the first mentioned conclusion the Additional 
Judge apparently relied on the following considerations :— 

(i) that Aung Myat’s ordinary (or permanent) residence 
where he ate and slept and did b 
Defendant-Respondent’s house ; 

(ii) that the occasions of the disturbances and the fire were 
exceptional ; 

(iii) that (6 P.) Mi Pu, and (13 P.) San Dun, were not 
worthy of credit, and therefore it was not proved that 
Plaintiff-Appellant lived in the same house with first 
Defendant-Respondent and Aung Myat after the 
disturbances ; 

div) that Plaintiff Appellant travelled to Shwezetiaw in a 

' separate cart and ate cut of a separate pot, when first 
Defendant-Respondent went; 
(v) that a zaya¢ where the fast was kept was open to the 


public, and it was not proved that Plaintiff-Appellant. 


went with Aung Myat; 

(vi) that invitations to religious offerings, etc., were issued in 
the name of Aung Myat and first Defendant-Respon- 
dent and never in the name of Plaintiff-Appellant ; 

{vii) that it was not proved that Plaintiff-Appellant assisted 
Aung Myat in the management of his“oil-wells or 
other business or in the acquisition of property ; 


is business was first. 
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(viii) that the gift of 3 oil-wells to Flaintiff-Appellant showed 
that she was not a wile entitled to inherit ; 
{ix} that it was not proved that Plaintiff-Appellant attended 
on Aung Myat in his illness ; 
{x) that thathameda. was paid by Plaintiff-Appellant sepa- 
rately ; | — 
{xi) that on the authority of the late Chief Judge of the: 
| Chief Court, Lower Burma, in M7 Wundi vs. Mt Kin("') 
when a Burmese woman cohabits with a man who,. 
she knows, is already mairied, the presumption isthat 
she is a mistress and not a wife ; | : 
(xii) that Plaintiff-Appellant in taking Aung Myat “ stole’” 
| first Defendant-Respondent’s “husband” and so 
committed a moral offence condemned generally 
among Burmans, 
1 have studied the evidence carefully, and I find myself unable 
to concur in the Additional Judge’s view of it. He does not 
seem to me to have regarded it fairly. To begin with, the facts. 
that Plaintifi-Appellant was first Defendant-Respondent’s own 
sister and that her connection with Aung Myaf, lasted for 20 
years, and was all through that time publicly known and looked 
upon as a marriage, were strongly in Plaintiff-Appcllant’s favour, 
_. The opinion of Sir H. Adamson in the case quoted coming 
from such an authority very naturally impressed their Lordships. 
of the Privy Council. But all the same I venture to doubt ‘its 
correctness. On the face of it, it is a remarkable utterance with 
respect to a state of things in which polygamy is admittedly 
legal. It is based apparently on the prejudice which undoubtedly 
exists among’ Burmans, at least in Lower Burma, against a 
married man taking another wife. But surely that prejudice is 
directed against the taking of the second woman and not against 
a (second) wife as opposed to a concubine or a mistress. Then 
again is it not a mistake to use the word “ mistress” at all? 
The Buddhist Law speaks of wives and concubines. The 
feeling in favour of monogamy is so strong among English people 


_that it is necessary to be on one’s guard. 


The “ mistress’ of Western Europe is a different thing from 
the concubine of the Dkammathats. To convert a wife or even. 
2 lawful concubine into a mistress, seems-to be consistent neither 
with the Buddhist Law nor the cause of religion snd virtue. — 
However, in this case, the burden of proof already lies on Plaintiff-- 
Appellant by reason of her separate living: so that the citation 
of Mi Wundi's case is not very material. , 

The episodes of the disturbances and the fire must be con- 
sidered along with all the other circumstances of the case. My 
opinion of them is that as far as they go they support the 


Se 
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The learned Additional Judge was certainly wrong in _hold- 

ing ths: ii was not proved that Plaintiff-Appellant lived for a 
time in first Defendant-Respondent’s house with first Defendant- 
Respondent and Aung Myat after the disturbances. I greatly 
doubt whether he was right in thinking Mi Pu and San Dun 
unwerthy of credit. Mi Pu admitted that she wasa “ dokkita’’, 
but she was €g years of age,—a sufficient explanation in itself. 
When she said that Plaintiff-Appellant travelled to Shwezettaw 
in the same cart with first Defendant-Respondent and Aung 
Myat, she was no doubt wrong. But that is not a good ground 
for refusing to believe her at all. Asto San Dun | cannot agree 
with the Additional Judge that he contradicted himself—and 
there is no apparent reason why he should not be believed. The 
Additional Judge very strangely overlooked the fact that one of 
Defendants-Respondents’ own witnesses testified to Plaintiff- 
Appellant having lived with first Defendant-Respondent and 
Aung Myat at the time in question. This was [2 D.] Mi Kin, 
whose account, though it only puts the length of the stay at 1 or 
2 months, places the matter, as it seems to me, beyond doubt. 
_ That invitations were issued in the names of Aung Mvat and 
first Defendant-Respondent, that ¢hathameda was paid sepa- 
rately by Plaintiff-Appellant, that Plaintiff-Appellant travelled in 
a separate cart and ate out of a separate pot when first Defend- 
ant-Kespondent went to Shwezettaw, in my: opinion prove 
nothing. If we suppose two wives of equal rank living in 
‘different houses, these things are almost inevitable. The living 
and eating in a separate house has been accounted for long 
-ago :—It is convenient and tends to prevent broils, as between 
the two wives Aung Myat would naturally go with first Defend- 
ant-Respondent, the elder ani the chief wife. Here the 
Additional Judge apparently overlooked the visit which Plaintiff- 
Appellant made to Shwezettaw with Aung Myat when first 
Defendant-Respondent was not there: also the fact that Plaintiff- 
Appellant had (grown up) sons by a previous marriage who lived 
with her and for whom ¢hathameda had to be paid. 

The Additional Judge’s view of the Plaintiff-Appellant’s 
visits to the zayat¢ does not do justice to the evidence of the 
witnesses already referred to in this connection. It also over- 
looks the statement of the second witness for the Defendants- 
Respondents, the same Mi Kin already mentioned, to the effect 
‘that she found Plaintiff-Appellant at ceremonies and also at 
2ayats with Aung Myat and first Defendant-Respondeni. 
(Coming from a witness on Defendants’ side, this statement is 
entitled to great weight. _ & . 

As to whether Plaintiff-Appellant assisted Aung Myat in his 
business, there is the statement of the first witness for the 
Defendant, Mi O, who said that generally Zwixza's wives do 
niot assist in the management of the wells. [3 P.] Sulaiman, 
the Burma Oil Company’s Head Clerk, gave evidence consistent 
with this, when he said that Aung Myat used to transact business 
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they saw first Defendant-Respondent go on several occasions 


and supervise work at the wells, and that they did not see 
Plaintifi-Appellant do this, But as the first of these witnesses 
admitted, they did rot live at Twingdn whereas (16 P.) Shwe 
Hiaing, (17 P.) Nga Sin and (18 P.) Aung Myat did. And on 
the other hand {6 D,) Tha Ku “ Did not find first Defendant- 
Respondeat doing oil-well business at home”. 

I do not repeat what is already noted above as to Plaintiff- 


_ Appellant having admittedly assisted in borrowing money for: 


the oil-well business of Aung Myat, aad as to her having accom- 
panied Aung Myat on one occasion when he went, to Rangoon 
on oi-well business while first Defendant-Respondent accom- 
panied him on another occasion, re 

The reasonable conclusion surely is that as far as there was 


anything for a wife to do in the matter of the oil-wells, Plaintiff- 


Appeliant did as much as first Defendant-Respondent. 
Then as to the foans mide by Plaintiff-Appellant and Aung: 


“Myat on Exhibits H and I, I am unable to agree with the Addi- 


tional Judge. Itis not correct to say ‘that (12 -P.) Yin Gale 


“could not identify the document, Exhibit H. He said that he 


wrote Exhibit H; and that he did not remember whether the 
executafits were present’ was not very material. He was en 
elderly man and might have forgotten. Again the fact that 
Plaintiff-Appelant sued alone on Exhibit I, does not show that 


_it was not executed by Aung Myat. 


As to the Plaintiff-Appellant’s attendance on Aung Myat in 
his illness, | do not think the Additional Judgs was at liberty to 
say that when (11 P.) Aung Gyi stated that he found Plaintff- 
Appellant attending on Aung Myat he meant something else. 
The evidence ot the witnesses for the defence, to whom the 
Additional Judge refers, does not in my opinion prove that 
Plaintiff-Appellant did not do her duty in this matter. (1 D.) 
Mi O said that out of four. or five visits she paid, she found 
Plaintiff-Appellant on one occasion sitting by Aung Myat and 
(5 D.) Nga Wa that out of ten to fifteen visits he paid, he found 
Plaintiff-Appellant on one occasion, two days before Aung Myat. 
died, sitting by him, The fact that (4 D.) Aung Zin made a. 
single visit of an hour’s duration during Aung Myat’s illness’ and: 


did not see Plaintiff-Appellant there then, goes for nothing. 


(7 D.) Nga Nyein the only witness who said that Plaintiff-- 
Appellant did not attend on Aung Myat, was admittedly indebt- 
ed to first Defendant-Respondent and cannot. be’ implicitly 
credited on that account. Besides, there is nothing to show 
how he could have known that Plaintiff-Appellant did not attend. 
_ The only one of the points which the Additional Judge took 
against Plaintiff-Appellant which has anything in it, is the fact. 
that Aung Myat gave her three wells, and the question is 
whether that’is sufficient to neyative the inference. suggested -by 
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all the circumstances in the case which tend to show that Plain- 
tiff-Appellant had the status of a wife entitled to inherit. 

On consideration, my opinion is that it is not sufficient. Aung 
Myat similarly gave wells to first Defendant-Respondent’s child- 
ren. It might have been a convenient method of arranging for 
Plaintiff-Appellant’s maintenance during his life time. 

The Additional Judge’s remark that Plaintiff-Appellant 
“stole’”’ first Defendant’s “ husband”, &c., appears to me to beg 
the question. There is no prohibition in the Buddhist Law, 
against a man marrying two sisters: and although there may be 
some popular prejudice against it, that is not sufficient to override 
the facts proved and admitted in the case, which show that Aung 
Myat did marry Plaintiff-Appellant. There is no evidence that 
he was considered by anybody to have committed a moral offence 
by doing so. The point is in fact irrelevant. 

It is unnecessary to refer further to the Lower Court’s finding 
that if Plaintiff-Appellant was a wife she was not entitled to 
inherit, . 

On the facts found as above noted, I am of opinion that 
Plaintiff-Appellant was satisfactorily proved to be a wife entitled 
to inherit, on an equal footing with first Defendant-Respon- 
dent. I! set aside the Lower Court’s decree and grant one to 
this effect. Defendants-Respondents will pay Plaintiff-Appel- 
lant’s costs in this Court. 


Before G. W. Shaw, Esq., C.S.1, 


NGA SAN MYIN vgs. K.E. 
Mr, San Wa—for Applicant. | Mr. A. M, Liitter— for the Crown. 
Criminal Procedure— 60, 

It is the duty of a Judge or Magistrate to read over himself or have read 
in his presence and make necessary corrections in, the depositions of wit- 
nesses in the presence and hearing of the accused or his pleader, 

Nea Paw U vs. K.E. U.B.R., 1907—09, I, Cri, Pro,, 1 ; Begu Singh vs. 
Emperor, X1 C.W.N.,568; Kamachanadhan Chetty vs. K.E., LL.R., 28 
Mad.,308; Mohendra Nath Misr vs. Emperor, XI1C.W.N., 848; Fyottsh 
Chandra Mukarji vs. Emperor, 1.L.R., 36 Cal., 95 and XIV C,.W.N., 82. 

The Applicant was a witness for the defence in a Criminal 
Regular case before the District Magistrate. He was examined 
on the 29th August igri and the District Magistrate pronounced 
* judgment in the case onthe same day. On the 18th of Sep- 
tember following, the District Magistrate made an order under 
section 476, Criminal Procedure Code, directing the Applicant to 
be arrested and sent before a Subordinate Magistrate on a charge 
of giving false evidence under section 193, Indian Penal Code. 
Those proceedings are now stayed pending the result of this 
application. = ‘ 

It is contended that the Magistrate’s order under section. 476 
was bad and ought to be set aside for two reasons; first because 
it was made twenty days after the conclusion of the case in which 
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the alleged false. evidence was given, and secondly because the 
_ Applicant’s deposition was not read over to him in the presence 


of the accused.or his advocate or, even in the presence of the 
Magistrate as required hy section 360, Criminal Procedure Code, 
and was therefore inadmissible as evidence of the alleged false 
statement. , a ay 

The'subject of interference. by the High Court in revision 
with an order. passed under section 475, Criminal Procedure Code, 


a 


- and the circumstances under which such interference is proper 


were explained in Nga Paw U us. K. E. (1) 4 me. 
On the.first-point raised by the Applicant, there has been 
some conflict of opinion. [t is sufficient to refer to the full bench | 
case of Bezu Singh vs. Emperor (1907) (2) where it was held 
that-an order under section 476, Criminal Procedure Code, should 
be made at, or.'soon after the conclusion of the Judicial proceed- 
ing referred to in the section. I do not think it necessary to go 


further into-the question here, because I find that on the rst of. 


September the. District Magistrate ordered some “ preliminary 

enquiry ’’-to be. made by the Police with a view to. proceedings 

under section 476, and the order in question was made after the 

receipt of the Police report. Although I do not think that sec- 
tion 476 contemplates a Police investigation, it cannot be said in 

the foregoing.circumstances that the Magistrate only thought of . 
proceeding against Applicaat uncer the section after 20 days. 

| On the second point, the application is supported by an affi- 

davit to the effect that the deposition was read over to the Appli- 


’ cant by the Bench Clerk in the verandah of the Court House and 


_not in the presence of the Magistrate or the accused or his Advo- 


cate. And the Government Prosecutor who has been heard in 
support of the order admits that, according to information 
received from the. Magistrate, the affidavit is correct adding how- 
ever that Applicant and the Clerk were in view of the accused and 
his Advocate. He further admits that what section 360, Criminal 
Procedure Code, evidently requires is that the deposition should 


_be read over in the hearing of the accused or his Advocate. 


The practice followed in.recording the Applicant’s deposition, 


has been the subject of several High Court decisions, e.g., Kama 


chanadhan Chetty vs. K.E. (1904) (3) Mohendra Nath Misr 


_ vs. Emperor (1408) (4); Fyotish. Chandra Mukarji vs. Emperor 


(1909) (5) In all these cases, it meets with condemnation. 
Manifestly it is a gross infraction of the plain provisions of section 
360, Criminal Procedure Code. It is the business of the Judge or 
Magistrate in Burma to record the statement of the witness, and 
it is therefore -his business to correct avy errors which may require 
correction. He cannot do this‘efficiently unless the deposition is 
read over in his presence and: hearing. The section further _ 





(ry U.B.R., 1907-09, 1, Cri. Pio, r. 1 = (2) XL. C.W.N., 568. 
(3) I.L.R., 28 Mad., 308: | (45 XH Cal. W.N..5848 
5 (5) LL.R., 36 Cal, 95 and XIV, C.W.N., 82. 
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requires that this shall be done in presence of the accused or his 
Pleader obviously with the view that the accused or his Pleader 
may have the opportunity of checking the correctness of the 
deposition. The reading over of the deposition is asimportant as 
the recording of it, and it is not permissible to hand over the busi- 
ness to a Clerk to carry out in a verandah or elsewhere while the 
Judge or Magistrate proceeds to examine another witness or do 
something else. Even if the verandah or other place were within 
hearing, the attention of the presiding officer and the accused 
and the advocate would be engaged on the business then before 
the Court, and they would not be io a position to notice what was 
read ever or what corrections were made. 

There is a further special reason why the practice in question 
cannot be allowed, namely, that section 91 of the Evidence Act, 
makes the record of awitness’s statement the only evidecce of 
that statement, and under section 80 of the same Act, it is 
admissible only if it was taken in accordance with law. It is 
from this point of view that the illegality of the practise arises in 
the present case. , 

In directing the Applicant’s prosecution on the basis of a 
deposition recorded in the manner described, the District Magis- 
trate clearly exercised an improper discretion. 
The order passed under section 476 is set aside. 


Before H. £. McColl, Esg., 1S. 
MIE SAW MYIN_ ; oe: 4 MI SHWE THIN. 


NGA PO SWE MI SHWE TIN. 


Mr, Burjorjee—for Appellants. | Messrs. Chatterjee and S. stiukerjee—for 
Respondents. 


Buddhist Law—I/nherttance. 
Held,—following Ma Min Thavs. Ma Naw, Il, U. B. R., 1892—96, p. 581, 


‘that undér Buddhist law on the death of a husband his widow succeeds to 


the estate with the exception of certain specified property and one-fourth of 
the estate which go to the eldest son-and of certain specified property which 
goes totheeldest daughter, that with the exception of this portion the widow 
is af liberty to spend the whole of the estate, if she chooses t», and nut merely 
for necessities, and that the texts of the Dkam:mathats on which the doctrine 
‘that the widow can only spend the estate for necessities is based, refer to the 
. spending of the specified property set apart for the eldest daughter and not 
‘to the spending of the bulk of the estate. | 
* Ma Tatk and one vs. Ma Myin and one, U. B, R., 1897—01, II, page 193- 
Ma Pon and two vs. Maung Po Chan and two, U.B.R., 18¢7—01, LI, p. 116+ 
Ma Nyo and 5 vs. Ma Yauk, 1V, L.B.R. 256, Ma Pe and one vs. Ma Thein 
Yin IV, L. B. R, 287, Me On vs. Shwe O, S. J. L.B., 378, Ma Alin Tha vs. 
Ma Naw, U. B.R , 1892—96, II, 581, Neva Shwe Yo vs. Mi San Byu and 
others, S: J. L. B., 108, Maung Po Lat vs. Mz Po Le, S. J, L.-B., 212. - 

_ The Plaintiff-Respondent Ma Shwe Thin is the daughter of 
Maung Tha Zin by his wife Ma Po. It has been suygested that 
her legitimacy has not been proved, but the. Defendants-Appel- 
Jants were not é€ntitled’ to raise the point as they did not raise it 
in their written statement. In 1896 when Ma Shwe Thin was a 
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child of about five, Maung Tha Zin, who lived with his wife Ma 
Po at Yenangyaung, went up to Mandalay to prosecute an appeal 
age this Court. He never returned; and died at Mandalay 
in 1263. 

Before he went to Mandalay he mortgaged an oil-well to. the 
Defendant-Appellant Ma Saw Myin’s father, Maung Chit Po, for 
Rs. 2,500. After his death Ma Po executed a deed of sale of this. 
well in favour of Ma Saw Myin who had succeeded to a portion of 
Maung Chit Po’s estate on his death. 

In 1910 the Plaintiff- Respondent Ma Shwe Thin brought a 
suit for redemption of the oil-well, alleging that Ma Po had been 
divorced from Maung Tha Zin before his death, that she therefore 
had no power whatever to alienate his property and the sale was 
void and the mortgage was still in existence and capable of being 
redeemed, 

Six days later the Plaintiff-Respondent Ma Shwe Tin, 
brought another suit for redemption alleging that she was a 
daughter of Maung Tha Zin by his wife. Ma Kyi, deceased, that 
she was entitled to a share of his estate and that therefore she 
too had a right to redeem, 

The two suits were tried together. 

The Defendants-Appellants denied that Ma Po- had been 
divorced, and ‘pleaded that she had power to sell the well fora 
legal necessity. They also pleaded that they had done everything 
possible to obtain a good title, and for this purpose had 
insisted upon Ma Po’s obtaining a Succession Certificate and 
that the sale having been effected in good faith could not now be 
impeached, They also pleaded that a suit for redemption would 
not lic as long asthe deed of sale was uncancelled, and that a 
suit for its cancellation would be barred by limitation. They 
denied that the Plaintiff-Respondent Ma Shwe Tin was Maung 
Tha Zin’s daughter, and alleged that evenif she were his daughter 
she was illegitimate, and that even if she were legitimate, she was. 
not entitled to inherit. 

The learned Additional Judge framed the following issues :— 

r. Whether Ma Shwe Tin was the legitimate daughter 


of Maung Tha.Zin? 


2. Whether Ma Po had a right to sell the whole or any 
part of the well, and could pass a vatid title thereto ? 

3. Whether Ma Po was divorced or not? 

4. Whether the suit was time-barred ? 

He decided the first issue in the affirmative, and also the third. 

In dealing with the second issue, he went far astray owing to his 
failure to understand what a Succession Certificate is. A Suc- 
cession Certificate is a certificate granted to a person entitled to 
succeed to the whole or part of the estate of to adeceased person 


. to enable him to collect debts due tothe deceased. It does 


not empower the holder to alienate any of the deceased’s estate 
or to do anything except recover the debts due to the deceased. 
The certificate has been produced, and the only. debt entered in 
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the schedule is the mortgage debt of Rs. 2,500. But that was a 
dett due by Maung Tha Zin, not to him. How the certificate 
came to be granted is not easy to see. 

The learned Advocate for the Defendants-Appellants says 
that of course what Ma Po really required was letters-of-adminis- 
tration, and he contends that the District Court should have 
treated her application for a Succession Certificate as an application 
for letters-of-administration and granted her letters, and he has 
gone so far as to suggest that the Succession Certificate should 
be treated by this Court as letters-of-administration. It is unne- 
cessary to do more than mention this extraordinary proposition. 

The learned Additional Judge found that Ma Po, having been 
divorced, had no power to dispose of the well, and that the sale 
was void. : 

He found that the suit was within time, and granted a decree 
for recemption to the two Plaintiffs-Respondents jointly. 

The Defendants-Appellants have now appealed on various 
erounds, and the [-laintifi-Respondent Ma Shwe Thin has ap- 

ealed separately against the findings of the District Court that the 
Paintiff-Respondent Ma Shwe Tin is Maung Tha Zin’s legitimate 
daughter, and that she ts entitled to redeem the well. 

The line of argument taken on behalf of the Defendants- 
Appellants is thatthe divorce set up was not proved and was 
inconsistent with Ma Po’s conduct, that she being Maung Tha 
Zin’s widow had power to dispose of his estate for a legal 
necessity, that as there is no evidence to the contrary {the mort- 
gage bond was not proved) it must be presumed that the mort- 
gage was a simple one, because a simple morigage is the ordinary 
form of mortgage; that the payment of the mortgage debt was 
thus a legal necessity; that as a matter of fact though the 
_ purchase money is stated in the deed of sale to be Rs. 2,500 the 
amount of the mortgage debt—a sum of Rs. 400 was paid in cash 
in addition, This is the main argument, but it is further urged 
that the Plaintiff-Respondent Ma Shwe Thin had failed to keep 
up filial relations with her father, and was therefore not entitled 
to inherit his estate, , 

In my opinion the line of argument taken up cannot suc- 
ceed at all, because it is clear that nolegal necessity was proved. 
In Upper Burma the usual form of mortgage is not simple but 
usufructuary, and if an exception be claimed in the case of mort- 

ages of oil-wells, that exception should have been proved. 
oreover, it is not suggested that any interest was provided for, 
and. there is no evidence of any deman of the principal. Every 
thing points to the mortgage having been usufructuary, and the 
_ fourth paragraph of the Defendants-Appellants’ written statement 
shows Clearly that it was so, | 
There was therefore no necessity whatever to pay off the 


mortgage-debt, and the sale was clearly not for Ma Shwe Thin’s: © 


benefit. As to the payment of Rs, 400, 1 would say that, apart 
from Mr. S. Mukerjee’s objection that if such a payment were 


M1 Saw 
MrYin 


v. 
Mt Saws 
Tar. 


128 UPPER BURMA RULINGS, 





Mr Saw made there was a fraud committed on the Stamp Revenue and 
=e the Defendants-Appellants should not be allowed to rely upon 
Mr Sawer their own fraud, the payment of this sum as part of the purchase 
Tuix. |§ money cannot be proved, as evidence of such payment would 
contradict the terms of the deed of sale. It is contended that 
payment of consideration . can always be proved under Explana- 
tion 3 to section gt, Evidence Act, But that Explanation has no 
application, as the payment of Rs. 400 is not mentioned in the 
document. The document says that the well was sold for 
Rs. 2,500, and oral evidence to the effect that it was sold not for 
Rs, 2,500 but for Rs. 2,9c0 is clearly inadmissible under section 

92, Evidence Act. 

In reply to the second argument to the effect that the Plaintiff- 
Respondent Ma Shwe Thin wasnot entitled to inherit her 
father’s estate because she had not maintained filial relations with 
him, Mr. Chatterjee has urged that Ma Shwe Thin wag a small 
child when her father went to Mandalay and had no opportunity 
of exercising any choice in the matter, and Mr. S. Mukerjee on 
behalf of the Plaintiff-Respondent Ma Shwe Tin against whom 
thesame argument has been adduced has cited Mae Tak and 
one vs. Ma Myin and one(1) in which it was held that the 
Buddhist Code does not give any meritorious value to mere 
living together or make the opposite state of things a reason for 
exclusion from inheritance. But in that case there was no 
divorce, and the question therefore was whether the child was ex- 
cluded from inheritance as—to quote the Dhammathats—a “‘ child 

_ like a dog’’, and it was held that mere absence of joint living was 
not sufficient to exclude: there must be proof of intentional 
neglect. It is, I think, established that where there has been a 
complete divorce, a daughter who goes to live with her mother 
and does not maintain filial relations with her fatheris not entitled 
to inherit the latter's estate on his death, It is not necessary to 
do more than cite Ma Pon and two others vs. Maung Po Chan 
and two others (2) in support of this-rule, The last words of 
the heading to that ruling are important : “ When there has heen 
a division of property at the time of the divorce.” If there is 
no division of property at the time of the divorce, the divorce is 
not complete. | 

Now, in the present case, it is not alleged that there was any 
formal divorce. Maung Tha Zin left Yenangyaung for Mandalay 
on legitimate business and never returned, ri after leaving 
Yenangyaung he never had any communication with Ma Po. It 
is alleged that the separation, coupled with the neglect, gradually 
became desertion, and that after a time Ma Po became automati- 
cally divorced, It is also alleged that Ma Po took another 
husband before Maung Tha Zin’s death, and that this fact evi- 
denced her intention of putting an end to the marriage tie, which 
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she was entitled to do, and completed the divorce. The 
evidence that she took another husband before Maung Tha Zin’s 
death is not very clear, but Ido not think itis necessary to go 
into the point, because for the purposes of this case | think it is 
quite immaterial whether there was a divorce or not. 


Inthe present case there was apparently no quarrel and no 
intentional desertion at first, and consequently the texts cited in 
section 312 of U Gaung’s Digest do not apply. In sections 244 
and 245 a iarge number of texts are cited, which lay down the 
number of years which a wife must wait, when her husband has 
fone on a journey, before she is entitled to take another husband. 
Chey do not agree, but shortly the rule may be stated thus: if the 
husband takes another wife during his absence, the first wife must 
wait till three years, otherwise she must wait a longer time, de- 
pending upon the per for which the journey was undertaken. 
Though in mary texts it is laid down that if the wife takes another 
husband without waiting the requisite number of years she is to 
forfeit alithe joint property, curiously enough, with the excep- 
tion of the Vziechedani, none of the texts say what is to become 
of the joint property if the husband does not return. ‘The text 
from the Vzcchedanz, runs asfollows: “If the husband who has 
gone on a joufney marries again, his former wife shall wait for 
him three years. If he does not return after the expiry of that 
period, let her take possession of all the property and free him 
from all conjugal obligations to her.” 


This seems to be the obyious rule, because the wife would be 


entitled to divorce owing to her husband’s fault and would there- ~ 


fore be entitled to allthe joint property. And it seems likely 
that the rule is not mentioned in the other Dhammathals, because 
as the joint property would naturally be left in the wife’s posses- 
sion or under her control, it was considered that the rule was so 
obvious that it was unnecessary to mention it. 

Assuming then that Ma Po married again before Maung Tha 
Zin’s death and that she thereby became divorced from him, the 
oil-well in suit became her property and not that of her daughter, 
and she had an absolute right to dispose of it, as she thought fit, 
and even if she had mortgaged it and not sold it, her daughter 
could have no-right to redeem it during Ma Po’s life-time. 

‘As the Plaintiff-Respondent Ma Shwe Thin based her suit on 
ber mother’s divorce, the above finding is sufficient to dispose of 
her suit, But as it has been urged on behalf of the Defendants- 


Appellants and tacitly admitted on behalf of the Plaintiffs-Respon- — 


dents that on the death of a husband, the widow has not an 
absolute right over the whole property but only a limited interest 
in it and that she cannot alienate it except for a legal necessity 
for the benefit of her children, I think it is necessary to point out, 
that though this view has been accepted in many cases in Lower 
Burma, the latest of which are Ma Nyo and five others vs. Ma 
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Yauk (1) and Ma Pe and Kyu Minvs. Ma Thetn Yin (2) i 
which the ruling 47a Ox vs. Shwe O (3) was followed andi 
was held that ‘a widow according to the Burmese Buddhist lav 
of inheritance has an absolute interest in half of the property 
which had been jointly owned by her deceased husband and her- 
self, andthat in the remaining half she has only a life interest 
with power of selling it in case of necessity,” it is opposed to 
the ruling of this Court in Ma Afin Tha vs. Ma Naw (4)-in 
which it was held that ‘‘the heir of a deceased husband under 
Buddhist law is his widow and not any of his children (except 
the eldest son in respect of afourth of the estate) until the death 
of the widow, and the children have no such interest in the estate 
as is contem: lated in section 91, Transfer of Proverty Act,” 

The Chief Court of Lower Burma has followed A/¢@ On vs, 
Shwe O (3), and in that case the opinion of Mr, Jardine expressed 
in Vga Shwe Yovs. Mi San Byu and others (5) onthis particular 
point was accepted, but it seems to have escaped the notice of 
the Special Court that ‘Mr. Jardine to a great extent resiled from 
this opinion in Maung Po Lat vs, Mi Po Le (6) in which he 
said: “ Under the first issue it is necessary in deciding the 
present case, to allude to the doctrine in A’ga Shwe Yo's case, 
that a widow may not, without the children’s consent, unless for 
sufficent cause, alienate the Joint property. Since then the — 
Buddhist law has received great attention and new authorities 
are available. 1 would hesitate to apply that doctrine except 
very cautiously and to parficular circumstanc‘s,’ 

The text on which the doctrine is based is section 5 of the 
toth Book of the Manukyé Dhammathat (Richardson’s trans- 
lation) which deals with the partition of the estate on the death 


' of the father and runs: “ Let the eldest son have the riding horse, 


etc.,......... Let the residue be divided into four parts, of which 
let the eldest son have one and the mother and younger children. 
three. This is the law when the mother does not marry again. 
If the mother uses the property for necessary subsistence let 
her have the right to do so.” Se 
It was noticed that section 11 was apparently inconsistent 
with section 5, and an attempt was made to reconcile the two | 
texts. . 
Since then a large number of texts have become avail- 
able. Those most applicable to the present case are collected 
in section 31 of the Digest, which, deals with the partition 
between mother and daughter on the death of the father. 
The first text quoted is from the 4/azo and runs as follows :— 
“ The daughter shall get the bracelets, belt and ornaments 
given her before the death of the father and by both parents, 
She shall also get out of the estate one family of slaves 





(t) 4, L. B, R., 256. (4) I1, U. B. R., 1892~06, sx. 
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one pair of bullocks and a fair portion of seed paddy and peas. 
The mother shall get the rest of the property. Although the 
daughter is the off-spring of the father, still it is the mother 
who has direct control over her. Should the mother exhaust 
the property during her lifetime, let it be so ; but if anything 
is left unexhausted the daughter shall get it.” 

The Pyu Dkammathait gives the same rule. So also the 
Kaingsa. The Myingun says: “ The mother shall gec the rest 
of the property and on her death the daughter shall get what 
is left.” 

The Dkammathai Kyaw says: “ The mother shall get the rest 
of the property animate and inanimate.” 

The Diammatuns as follows :-— 

“ The eldest daughter shall have one female slave, two milch- 
cows, one pair of buffaloes, one pé of land, and a quantity of 
Indian corn, paddy, millet, barley and sessamum sufficient for 
seed purposes. The mother and younger daughters shall get 
the cest of the property animate and inanimate, Should there 
be no such property as enumerated above but only gold and 

silver, payment must be made in silver according to the 
’ following valuation ..........-. But the mother is at liberty to sell 
them and maintain herself if such a course is necessary.” 

Clearly in this passage itis to sell’ the special property 
reserved for the eldest daughter in case of necessity that power 
is given. The passage relating to seliing in a case of necessity 
does not refer to the bulk of the property at all. 

. The Manukyé gives very much the same rule and ends thus : 
“ Partition of each kind should be made only when there are three 
or four female slaves, ten each of buffaloes, bullocks and goats 
and 25 pés of land. The above is the mode of partition when 
_ the mother.does not marry again. She is at liberty to exhaust 
{the property) when spent on necessaries. The word ‘ property’ 
does not occur in the original text.” 

With this must be compared the rule given in the same 
Dhammathat for partition between mother and son on the death 
of the father in section 30 of the Digest. It runs: ‘' The son 
shall get his father’s elephant, pony, cup, sword, wearing ap- 
parel and bearers of the goblet and betel-box, The mother shall 
get her wearing apparel, cups, ornaments and female slaves. 
The rest of the property shall be divided intofour shares and 
the mother and younger children shall take three shares. This 
’ is the rule of partition when the mother does not marry again. 
If the property is exhausted by the mother, nothing shall be 
~ said about it.” 


It is to be observed that no mention is made of any necessity, 


_ The Xandaw Dhammathat says : ‘‘ The mother shall get the 
rest of the property. Although the daughter is the off-spring of 
the father, yet it is the mother, who controls ber and brings her 
up from childhood. The daughter shall get on the death of the 
mother what is left unexhausted by her. 
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The Vannadhamma says: ‘“ Why should not the eldest 
daughter being like the eldest son an off-spring of the father get 
} share of the inheritance? Because the daughter is entirely 
controlled by the mother and the property left unexhausted by 
the mother after use during her lifetime devolves on the 
daughter when the mother dies.” 

The Rasi says : “ If the mother exhausts the property during 
her lifetime, let it be so.” 

Vinnicchaya says : “ The rest of the property animate and in- 
animate shall be taken by the mother. Should the estate be 
large enough the mother ought to give the daughter a suitable 
share in addition.’ This is plainly a moral precept. 


The Manuvannana says : “Ifthe daughter lives with the mother 
she is not entitled to get any property although she is the off- 
spring of her father. Ifthe mother exhausts the property during 
her lifetime in her own use, or in maintaining her second 
husband or in performing works of merit, she commits no fault.” 

The rest of the texts quoted in section 31 of the Dygest are 
to the same effect with the exception of the Amwedon and the 
Kyannet. Of these, the former after stating what particular 
prorerty is to be given to the eldest daughter and that the rest 
is togo tothe mother and younger daughters, says : “ Partition 
should be made only when there are three or four female slaves, 
ten each of buffaloes, bullocks and goatsand 25 pés ofland. The 
above is the mode of partition, when the mother does not marry 
again. She is at liberty to exhaust the property when required 
for necessaries.’ The word ‘‘ property” has been inserted by 
the translator. | 

It will be seen that this is the same rule as that given in the 
Manxukyé, and the rule given by thisDhammathat for the partition 
between mother and son on the death of the father is also the 
same as that given by the Manukye. 

The last few lines of the textfrom the Kyannet are as follows 
in the English translation: ‘On the death of the mother the 
daughter is entitled to her property. Let the mother have a life 
interest therein ; and should she exhaust the property during her 
lifetime, let it be so; the unexhausted portion, if any, shall be 
enjoyed by the daughter subsequently.” , 

. I venture the opinion that this translation is not accurate. The 
underlined passage in Burmese is as follows : so80005 gyesoo 03 
olcou The word o>: means literally to “eat”, ‘corrode ’’, 
“ consume,” and that it isnot used in the special sense in which 
it is used in the expression (802% is shown by the words which 
immediately follow, .vz2., so8or:qag$cooSaq$olcon I would say 
that the next English equivalent of the word osu in this passage _ 
is “‘ spend,” and the translation should run “let the mother spend 
(the property) as long ‘as she is alive, and if she spends it all, let 
her doso.” ~~ - | | 
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[t will thus be seen that the only Dkammathats which lend any 
colour at all to the doctrine that the widow can only spend her 
deceased husband's property in a case of necessity are the Dhamma, 
the Manukye and the Amwebon, and that in each instance the 
passage is immediately preceded by a clause to the effect that if 
there is not a sufficient quantity of certain specified property, a 
portion of which should ordinarily be given to the eldest daughter 
on the death of her father, then this diyision is not to be made, 
The inference is irresistible that the clause in which necessity is 
referred to is governed by theciause, which immediately precedes 
it,and that the rule is as follows: ‘ Onthe death of the father 
certain specified property is allotted to the eldest daughter and the 


_ remainder goes to the widow and is her absolute property, but 


that if there should remain insufficient property for the maintenance 
of the widow and younger children, were the eldest daughter to 
take her allotted share, then the widow is at liberty to spend even 
this specific property for the maintenance of herself and her 
children. 

This interpretation is borne out by the texts which relate to 
partition between the mother and the eldest son on the death of 
-the father, The eldest son gets certain specified property, the 
mother gets other specified property, one-fourth of the remainder 
goes to the son and the rest to the mother. Nothing whatever is 
said inany of the Dhammathats about the mother having the right 
to dispose of any property whatever in a case of necessity. The 
inference is that in this case the three-fourths share which goes to 
the widow is her absolute property todo what she will with, and that 
even in the case of necessity she has not aright to dispose of the 
specified property, which goes to the eldest son or the one-fourth 
share which is his portion. Why should this difference be made 
between the eldest son and the eldest daughter? The answer is 
given by many Diammathats: ‘The eidestson is obtained through 
the prayers of the parents and has helped in the acquisition of the 
property, The eldest daughter is completely under the control of 
her mother, whereas the eldest son is not. 

In the present case the oil-well in dispute cannot possibly be 
brought into the category of property set apart for the eldest 
daughter, aud I therefore hold that, assuming that Ma Po was not 
divorced from Maung -Tha Zin, the oil-well became Ma Po’s 


absolute property on his death unless he left other heirs besides . 


Ma Po’s daughter, and that on Maung Tha Zin’s death the first 
Plaintiff-Respondent Ma Shwe Thin acquired nothing more than 
a contingent interest in the oil-well and that she lost this contingent 
interest on Ma Po's selling the well. 

Therefore whether Ma Po was divorced or not, the Plaintiff- 
Respondent Ma Shwe Thin’s suit was not maintainable. 

With regard to the Plaintifi-Respondent Ma Shwe Tin’s claim 
to redeem, very little need be said, 


The Defendants-Appellants denied that she was Maung Tha 


Zin’s daughter. It was therefore necessary for her to prove this, . 
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There is evidence of a somewhat dubious nature that Ma Kyi was 
Maung Tha Zin’s wife before he married Ma Po and that he had 
a daughter by her and that that daughter was named Ma Shwe 
Tin. But there is absolutely no evidence whatever that the Plain- 
tiff-Respondent Ma Shwe ‘in is that daughter. Ma Kyi is dead 
and the witnesses who depose to her giving birth to a daughter 
begotten of Maung Tha Zin lost sight of that daughter when she 
was a few months old. I am practically asked to decide that Ma 
Shwe Tin is Maung Tha Zin’s daughter on the statements of a 
few witnesses to the effectthat she resembled him. That I decline 
todo. I was also asked by her Advocate to summon her and the 
Plaintifi-Respondent Ma Shwe Thin before me, so that I might 
note whether there was a family likeness, 1 declined. IfI had 
done so and had not noticed any resemblance nothing would have 
been gained and if | had fancied that there was some or even a 
marked resemblance between the two, I should have declined to 
be guided by my fancy. For aught that appears to the contrary, 
Ma Shwe Tin may be an absolute imposter, who is using a pos- 
sible resemblance to the Plaintiff-Respondent Ma Shwe Thin asa 
means of obtaining a share in an estate to which she has nota 
shadow of a claim. 

I do not of course say that this is so, but there is not even the 
least particle of real evidence that Ma Shwe Tin is Maung Tha 
Zin’s daughter, and therefore her suit must fail. ; 

The decrees of the District Court are accordingly set aside 
and both suits are dismissed with all costs. 





Before G. W. Shaw, Esq., C.S.1. 
MI NGWE v. MI CHIT. . 
My. S. Mukerjee—for applicant. | Myr. ¥. C, Chatterjeefor Respondent 
Criminal Procedure—195. 
Penal Code, 182—a11, 


Where a complaint was made with respect to an alleged false charge of 
theft made on information laid with the Police, 
Held,—that the offence complained of fell under section 211, as well as 


- under section 182 and therefore the sanction of the Police Officer was not 


required. . 

Government of Bengal v, Gotul Chandar Chaudhri, XXIV ,W.R., 4r ; 
Puti Ram Ruidas v. Muhammad Kasim, II C.W.N., 33 ; Empress v. Jagat 
Chandar Mosumdar, III C.W.N.., 491. 

It is admitted before me that Respondent, Mi Chit, on the 
24th June last, laid information at the Police station, charging 
Applicant, Mi Ngwe, with theft of her jewellery. On the 3oth 
July the Police reported that the information was false. 

- On the 3rd August, the Applicant made a complaint to the 
Senior Magistrate, praying that process might issue against 
Respondent on charges under sections 182 and 211, Indian 
Penal Code, with respect to the information, The Senior 
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Magistrate transferred this complaint to the Additional Magistrate 
for disposal, 

On the roth August, Respondent made a complaint to the 
Senior Magistrate identical with her previous information to the 
Police. The Senior Magistrate transferred this complaint also 
to the Additional Magistrate for disposal. The Additional 
Magistrate postponed proceedings on the Applicant’s complaint 
and enquired into the Respondent’s complaint. In the end, on 
the 25th September he discharged the Applicant and classified 
the case as false, and reported that as he had come to this 
conclusion, he thought it. unfair to the Respondent, that he 
should enquire into the Applicant’s complaint. 

The District Magistrate held that either a complaint from 
the Police authorities or their sanction was necessary to a 
prosecution under section 182, Indian Penal Code, and therefore 
the Magistrate could not proceed unless the Applicant applied 
for and obtained the necessary sanction, The Additional 
Magistrate thereupon discharged the Respondent. 

Applicant comes here in revision on the ground that no 
sanction was required to a prosecution under section 211, Indian 
Penal Code, with respect to the information which Respondent 
laid at the Police station on the 24th June. Itis only necessary 
to read section 195, Criminal Procedure Code, to see that this 
objection must be sustained. But there have been several 
rulings to this effect of which the following may be mentioned :— 

. Government of Bengal v. Gokul Chandar Chaudhri, 1875“ 
Puti Ram Rutdas v. Muhammad Kasim (1895) and 
Empress vy. Jagat Chandar Mozumdar (1899) ®. 

Intentionally making a false charge of theft against some one 
in an information laid at a Police station no doubt comes within 
section 182, but itdoes more. It also comes within section -2rr 
and is therefore a very much more serious case, than the cases 
given in the illustrations to section 182, in which the information 
does not amount to an offence under section 211. The ordinary 
rule is that where a given set of facts constitutes an offence 
under more than one section of the Indian Penal Code proceed- 
ings should be with respect to the more serious offence. 

Hence in the present case, it was for the Additional Magis- 
trate on receiving Applicant’s complaint to proceed on the more 
serious charge, that is, on the charge falling under section 211, 
and, as no sanction was necessary to such proceedings, the 
Respondent was improperly discharged. | 

The learned Advocate for the Respondent before me has 
attempted to argue that as the Respondent repeated her 
information in her complaint to the Magistrate of the roth 
August, the alleged false charge should be considered to have 
been one made to a Magistrate and therefore to require sanction 
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Mr Newe nnder section 195 (1) (2). -But I am of opinion that this 
Mz Cx sa contention is not sustainable. A man may makea false charge on 

“"* more than One occasion, and if he does so, he is responsible for 
what he did on each occasion. 2 

Under section 437, Criminal Procedure Code, I direct that 
the District Magistrate by himself, or by some subordinate 
‘Magistrate, make further enquiry into the complaint of the 
Applicant on which the Respondent was discharged. = = 

The Additional Magistrate's report of the 25th September 
was a proper one to make, and the District Magistrate should - 
not direct the Additional Magistrate to make the further enauiry 
now ordered. ! Pee 


Criminal | ’ Before HL. Eales, Esg., CST. 


Revision No. 


245 of 1933. ABDUL RAHMAN vv KEL 


May arst Mr. R.C. F. Swinhoe, for Applicant. | Mr. H. M.-Lutter, for the Crown, 
1912. Penal Code— 763. 


Where a female minor went to the house of a mutual friend and had 

. sexual intercourse with the accused, she having previously had sexual jinter- 

course with the accused:in the presence and with the consent of:her guard- 
ian, her mother, in her mother’s house, 

Held—that the accused could not be convicted of kidnapping as there 
was no taking of the minor; and even if there was a constructive taking, as 
the mother was proved to have connived at the seduction of her daughter, 

- there is reason to believe the subsequent taking was effected with her consent. 

Nea Shwe Thwe vs, K-E., U.B.R. 1907—09, 1, Penal Code, I. 

K,-E. vs, Asgar Ali, U.B.R. 1907—09, I, Penal Code, 27, 
Ratan Lal’s Law of Crimes,Primell’s case (1858), t Foster and Finlayson, 
page 50, 

The accused, Abdul Rahman, was convicted under section 
263 of the Indian Penal Code and sentenced to one year’s rigorous 
imprisonment and to pay a fine of Rs, 350, in default of which 
to undergo a further term of rizorous imprisonment for six months. 
The fine, if realized, to be paid as compensation under section 545 
(1) (4), Criminal Procedure Code, to the complainant, | 

The accused appealed to the Sessions Judge, and the convic- 
tion and sentence were upheld. From this order, om the 7th 
March 1912 the applicant, through his advocate, Mr. .Swinhoe, 
applied for revision, ~ 

My learned predecessor at once ordered the release of the 
accused on bail on two sureties of Rs. 75 each, and ordered the 
District Magistrate to instruct the. Government Prosecutor to 
appear in support of the conviction and sentence, and fixed the 
hearing of the case for the 16th of May.. Onthat day, Mr, Swin- 
hoe appeared for the applicant and Mr. Lutter for the Crown. 

_ IT have heard the learned advocates on both sides. The eyi- 
dence recorded before the District Magistrate and the judgments 
of both the Courts were read and I reserved orders. 
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This is an extraordinary case. The complainant apparently 
was the girl’s brother, H. 5., and not the mother. The mother, 
on her own statement, is a woman who has led a very sordid 
and chequered life. She is of Portugese and Chinese extraction, 
and was born at Macao She became the mistress of a German 
and subsequently, she says, she married him. After the death 
of the German she married a Muhammadan and became a 
Muhammadan, and she has still a child with her, the issue of that 
matriage. Subsequently she left the Muhammadan and des- 
cribed herself as a Protestant, but it is somewhat extraordinary 
to find that the woman is described by her daughter, as being 
still a Muhammadan. The daughter, the girl who is alleged to 
being kidnapped, is a girl of 16 years of age, and it is not denied 
that she was under sixteen at the time of the alleged kidnapping. 
There is also a son, a boy of 18. The mother is dependent on her 
son for her livelihood, and at the time of the occurrence, the boy 
was earning a precarious livelihood as a sort of assistant in a 
coffee shop kept by the accused. 

It is not denied by the prosecution that after this woman and 
her family came up to Meiktila, they became practically dependent 
on the accused, because he gave the boy work in the shop and 
the mother was dependent upon him, The mother is evidently a 
thoroughly untrustworthy witness. She denies that she ever 
married a Muhammadan or became a Muhammadan, but in this 

she is contradicted by her own daughter. The mother and her 
_ family were living in a house which the accused provided for 
them. The accused apparently is a boy of 18, the son of a res- 
pectable man * * * who holds a good position, and who 
appears to have acted in a very sensible manner. 

The girl has made two statements, and the Court apparently 
hhas accepted the second as correct. She at first said that she 
went away from her mother’s house to the house of a gharrywalla 
‘in company with the accused because he enticed her to do so. 
_ She apparently stayed there two days, and then was taken back 
by the accused’s father to her mother. She stated she was again 
enticed away by the accused. There are many facts and circum- 
stances even in the firstaccount she gave which make it very 
difficult to believe that the girl and her mother were acting straight- 
forwardly. The case for the prosecution was that the com- 
- plainant was an innocent Christian Eurasian widow with a young 
daughter who has been abominably seduced and ruined by a 
young Muhammadan scoundrel, and this was the justification for 
the finding and heavy sentence passed by the Court upon the 
accused, But on cross-examination this theory of the prosecution 
falls 7 to pieces. The gir!’s second story which was told, 
‘be it noted, after the evidence of the medical witness had been 
‘recorded, discloses a most disgusting and sordid state of affairs. 
It appears that it was taken as an aggravation of the offence- of 
‘kidnapping that the accused not only seduced the girl, but gave 
‘her a venereal disease. The girl was accordingly examined a a 
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native Civil Assistant Surgeon, and his evidence, which apparently 
is put forward as true by the prosecution, throws a fresh and very 
unfavourable light on the case for the prosecution. The girl, it. 
is said, was first kidnapped by the accused on the 18th of Septem-- 
ber, but the medical evidence shows that from the state of her 
private parts she must have been seduced two or three weeks. 
before the date of her kidnapping, The learned Counsel for the 
defence points out that this evidence is very important. The 
girl was suffering.from gonorrhoea, and she could not at. the 
date of her examination by the Civil Assistant Surgeon have had. 
the gonorrhoea for more than two weeks. Evidently the man. 
who seduced her was not the man who gave her gonorrhoea. But 
the more important even than this is the fact.that after this. 
evidence had been recorded, the girl changed her statement. It was 
no longer possible to urge that she had been seduced for the first 
time when the accused, as she says, took her away. She- 
now turns.round and says that not only did she have connec- 


* tion with the accused more than.once in her own house, but that. 


her mother actually saw her in the act. If this be true, and this. 
is the case for the prosecution, the whole aspect of the case is 
changed. Looking to the fact that the mother is dependent on 
her son, and through him the whole family is supported by the: 
accused, and looking to the statements made by the girl, it is. 
impossible to deny that, if the mother actually saw her daughter 
having connection with the accused in her own house before- the- 
alleged kidnapping, there is only too good a ground to believe: 
that the mother connived at the seduction of her daughter 
by the accused in her own house. If this be true, what then be- 
comes Of the case for the prosecution? In Ratan Lal’s Law of 
crimes under the question whether the taking was with or without 
the consent of such guardian, the case of Primell (1) is quoted. It 
was there ruled that ‘“ where a mother had by her conduct coun-: 
“tenanced the daughter in a lax course of life, by permitting her: 
“to go out alone at night and to dance at public houses, and. 
“she was taken away fora day by the accused, it was held that. 
“the act of the accused could not be said to: have happened: 
“against her will.” The present case of course is ever so much: 


stronger than Primell’s case, and there are other circumstances. 


which further weaken the case for the prosecution. 

It is not denied by the Public Prosecutor before me that. the- 
mother knew of the loss of.her girl on the night of the 18th of 
September, and that she had good reason to believe, on her own. 
showing and the evidence of the girl, that the girl had gone away 
with the accused. She did not however take any immediate steps. 
to rescue the girl, and it was not till the following evening that. 
her son lodged a complaint with the Police. : 

Even if it be proven that the accused did entice the girl’ 
away that night, there is] think good reason to suspect that 





(t) Primell’s case (1858) 1 Foster and Finlayson, page So. 
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the mother, by her previous conduct, abetted the seduction of her 
daughter and so led up to the enticing, and if so, there could of 
course have been no taking. away without her consent. But even 
if the mother did not consent to the girl leaving her house, it can 
be urged with great-force that she, by her conduct, led the ac- 
cused to believe that she would not object to the girl going to have 
connection with him at another man’s house, It is urged that 
even if I accept the case for the prosecution, which was accept- 
ed by the lower Courts, that the girl was taken away by the 
accused, a conviction would not stand in-the face of the admitted 
misconduct of the mother in allowing her daughter to be seduced 
in her presence by the accused, and. that she gave the accused 
reasonable ground to believe that she would not object to the girl 
going to meet him at the gharrywalla’s house, But it is urged 
by the learned Counsel for the defence that even if there were “no 
connivance by the mother the present case can be distinguished 
from the case of Asgay Ali (1) and from any other case which 
has come up before this Court, in which there has been a convic- 
tion. The girl on her own showing, at her re-examination, 
admitted that she went of her own accord to the gharrywalla’s 
house and there, it is stated, the accused met her and she had sexual 
intercourse with him. In Asgar Ali’s case the girl went to 
the accused's house and he yielding to her solicitations, took ler 
off to another place. Had he not yielded, there would have been 
no taking, hence accused was guilty. Here the element of taking 
away the girlis entirely absent. The girl had gone to the gharry- 
walla’s house before with her mother and once alone. Her going 
to this house alone therefore was no taking of her out of her 
mother’s: guardianship. But it is urged that the accused kept 
her and this is held to be equivalent to kidnapping. | 
The learned Sessions Judge has found everything in favour of 
the accused, except that he prevented her returnto her mother, 
and this the Judge considers is sufficient taking. It seems to me 
that the Courts below in their eagerness to do justice had been 
somewhat puzzled by the rulings quoted to them and have failed 
to grasp the real bearing of the orders passed in Asgar A/z’s and: 
_ Shwe Thwe's (2) cases. Is there any evidence to show that the 
man really did prevent the girl going back to her mother if she 
wished to do so? for it is practically admitted by the Sessions. 
Judge that this is the only part of the case proven against him.,. 
The girl not only went to the gharrywalla’s house, and she not 
only states that she was not prevented from returning, but when her 
brother and a soldier came to look for her she herself states she hid. 
herself. I do not see how the denial that she was there, made by the: 
accused, can be construed into a prevention of the girl’s returning. 
On the contrary, the learned advocate for the Crown himself 
admitted that thereisno evidence on the record to. prove this. 








(1) U. B. R. 1¢07-09, | Penal Code, 27. 
(2) U. B, R. 1907-09, I Penal Code, 1. 
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Asput — alleged prevention of her returning. The present ease.differs ¥ 
RAHMAN considerably from Asgar Alz’s case in the following particu eee 
x, i ‘Firstly, in the present case «the accused, previous to the 
| alleged offence, had seduced ‘the girl on miore than one occasion i2 
the mother’s house and even in the mother’s presence. ern 
the girl left her mother’s house of her otvn accord, but did‘not go 
to the'accuscd’s house but to the house of a mutual friend, t % 
gharrywalla, where she had been before on two occasions. Thitd- 
ly, that the accused did not take her aw ay from the house, and 
apparently she-was taken back by the accused’s father to. her 
mothertwo days afterwards. . The two cases are entirely different. 
In the-‘present case, all that is proven is that the accused 
went and’ had connection with the girl at the gharrywalla’s 
house and she stayed. there, and when her brother canie to look 
for her, the girl hid and the accused denied her being there and 

| eventually the girl returned to her mother's house. 

{ think the facts clearly show that there was no taking ot the 
girl, ‘and even if there were a constructive taking, it was effected 
with the connivance of the mother, and that it was therefore not 
done without her consent, and that no charge is sustainable under 
section 363 of the Indian Penal Code. 

There was however a second taking. The Courts below have 
not gone into this matter, but it appears to me that if the charge. 
falls through on the first taking, @ fortior7 it is even more hope- 
Jess to expect aconviction on asecond charge. 

The learned Government Prosecutor who appeared for the 
Crown found himself unable to support the conviction. 

It appears to me‘for.the reasons above stated, that this is not 
a case of kidnapping from.a lawful guardianship. 

I therefore set aside the conviction and sentence aid direct 
that the accused be acquitted of the charge brought against him, 
and as far as this case is concerned he is released. 

The fine if paid will be refunded to the accused. 
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Messrs. F.-C. Chatterjee and S. Mukerjce,—for Appellant. 
Mr. C. G, S. Pillay,—for Respondents. 
Civil Procedure—O. VIII yr. 2. 


Although a case must be decided en the pietaes and not on what 
transpires in the case, yet to’non-suit a person because there is not sufficient 
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legal advice to draw, up the pleadings as fully and carefully as they might. 


be would obviously involve great hardship on litigants, and hence, where a 
' Court of' First Instance framed only one issue onthe pleadings, but that issue 
was of such a broad nature as to cover not only the question referred to in the: 
pleadings but also another question which had been. indirectly raised, 

Held,—that. there was nothing illegal in the Appellate Court taking 
into consideration, when deciding the case, the question which was indirectly 
raised though not specifically referred to in the pleadings. 

Christensen vs. Suthi, 5—L. B. R., 76, Mi Than vs. Mi Pwa Hiluaing,. 
- Civil appeal No. 133 ‘of 1908 (unpublished). Mz Pwa Se vs. Mi Tin Nyo, 
U‘B-R., II,-1902-03 Bud. Law-Gilt—1..Nga Myat Thin vs. Nga Mye and: 
one. U..B,R., Il, 1907-09, Execution, Signing, I. 

‘Mylapore Iyasawmy.Vyapoory Moodliar vs, Ygo Kay andothers, 1. 
L. Ry, 14 Cal., Sor. : . 

Appellant U Thondaya,. through his agent, Maung Po Chok,. 
in. Civil Regular Case No, 4 of ,1910.0f the Subdivisional Court, 
Myingyan, sued Maung Ni and 18 other Defendants for. posses- 
Sion of 191 palm trees valued at Rs. 1,000, which, for-the, purpose 
of. suit, was valued at. Rs, 600,,and obtained.a decree for three- 
fifths of the.191 trees. The plaint is not very clearly drawn.up,. 
but, from the statement made by Maung Po Chok before the. 
drawing. up.of issues, it would appear thatthe. Plaintiff, Pongyi, 
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only claims three-fifths of the trees valued at Rs. 600. The 


- Defendants traversed the statements of the Plaintiff. They aver 


that the palm trees were not the property of Maung Pyaung to 
dispose of, as he had already disposed of them, that some were 
planted by them, and that the gift to the Pongyi was invalid 
being contrary to the Burmese Law, and the gift was a death-bed 
gift. 

When Maung Pyaung died, which he did 8, 9 or 10 days aftér 


- the gift to Pongyi U Thondaya, he left four surviving children, 


Maung San Nyein, Ma Hla Ya, Maung Ni and Maung Pein. 
Maung Ni‘and Maung Pein are the first and third Defendants- 
Respondents. San Nyein is the eldest son of Maung Pyaung. 


-. U. Thondaya is the son of Maung San Nyein, and Maung Po 


Chok, U Thondaya’s agent, is another son of San Nyein. Maung 
Pyaung was 78 years old when he died, and he appears to have 
died after having gone out to cut timber fora Pongyz Kyaung 
he intended toerect. There appears to haye been bad blood 
between Maung Pyaung and his son, Maung Pein, and there 


appears to have been a division in*the family. 


The Court of First Instance fixed only one issue, a very com- 
prehensive one, “Is the deed of gift executed by Maung Pyaung 
valid or. otherwise ?’’’ He found that the gift was valid and 
gave a decree accordingly. It is noticeable, however, that the 


Plaintiff did not sue for the whole of the gift, but only for so 


much as he alleged he had obtained possession of before Maung 
Pyaung's death. The defendants appealed to the District Court 
of Myingyan. The learned District Judge considered that the 
Lower Court might have gone more thoroughly into the case and 
fixed-more issues. He has written a very careful judgment, and 


he found that the gift was not adeath-bed gift, that it was 


properly executed, but that it was invalidated on account of its 
being executed under undue influence, and he accordingly 
reversed the finding and decree of the Lower Court and dismissed 
the Plaintiff's suit with costs. Against this decree, the present 
appeal has been lodged under section 13 of the Upper Burma 
Civil Courts Regulation. Bidet : 

The Advocate for the Appellant denied that there was any 
undue influence. He urged that the deed of gift was executed 
publicly in the presence of 40 witnesses on a stamped document . 
which had been duly registered, that some of the donor’s’ nearest 
relations including his -eldest son and grandson were present and 
acquiesced in the gift, that the donor although he was in posses- 
sion of his faculties did not-sign his name, but the fact that he | 
did ‘not sign his name is quite immaterial as he held the pen, and-- 
he did not die till 8, 9 or ro days after this, and that ‘he died in. | 
consequence of his going out to cut timber for the Pongyz- 
Kyaung he intended: to build, that there had been-a previous - 
division of the property among: the five. children and this -pro-: 

erty which was not divided:was the sixth share the old man, 
Maine Pyaung; had kept for himself, that he had every right to do - 
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what he liked with his share, and it was not as 1f the other heirs: 


had been entircly excluded. He finally urged that the learned 
Judge was entirely wrong in deciding the case on an issue which 
had never been raised in the Court of First Instance or pleaded 
by the Respondents themselves. He drew attention to the ruling 


of Lower Burma where Fox, C, J., and Irwin, J., ruled in the case. 
of Christensen vs. Suthd (1) that “the determination in a cause 


‘must be founded. upon a case either to be found in the pleadings 


‘or involved in, or consistent with, the case thereby made.” The 


Advocate for the Respondents . quoted the case of Mz Thaxn vs. 
Mi Pwa Hiaing (2), an unpublished ruling of this: Court, and 
also the case of Mz Pwa Se vs. Mi Ten Nyo (3). He. urged that 
the Lower Court was quite right in going into this. matter of 
undue influence as he was justified under Order XLI, Rule 22, Civil 
Procedure Code. He then:proceeded to discuss the points which 
the Lower Appellate Court had given against him. He urged 
that the gift in question was a gift 2x extremis and was invalid 


asa death-bed gift, and quoted sections 79 and 75, Kinwun Min- 


gyi’s Digest. He alsourged that the document was not properly 
‘signed, aad that this is relevant to show.that the donor, Maung 
Pyaung, was infirm and under-undue influence. . 

As regards the signing of the document, looking at the case of 
Nga Myat Thin vs. Nga Mye and one, ( 4) I can find no reason to 
hold that Maung Pyaung did not duly: execute the document. 
Tue only question really therefore to decide is, first whether 


‘the Lower Appellate Court was right in going into the question - 


of undue influence: which it is alleged was not raised in the Court 
of First Instance or in the grounds of appeal before it; secondly, 
if. the Lower Court was right in so doing, was there any real 
undue influence or not? There are many rulings on the question 
of the legality of the course adopted by the learned District 
Judge. It has been undoubtedly held by the Privy Council that 


the decision of a case must be decided on the pleadings not.on. 


what transpires in the case, and the learned Counsel drew atten- 
tion to the case of Mylapore lyasawmy Vyapoory Mocdldar vs. 
Yeo Kay and others (5).decided on appeal from the decree of 
the Recorder'of Rangoon. It must be recollected that the cir- 
cumstances that obtain ina small petty Township. Court ina 


newly acquired Province, where English methods and English law. . 
have not been introduced long, are obviously not the’ same as — 


those which obtaim.in Calcutta or Rangoon where English 
methods and English law have been long: established. To non-suit 


a person merely because there is not sufficient legal advice to - 
draw up the pleadings: as fully. and. carefully as they might be , 
would obviously involve: great hardship on litigants. - Of course, 


-@) 5 L.B. R., page 76. = Civil rai es 133 of took 


~ (unpub ished 

-- (3) UB, R. 1902-03, Bud, Law Gift; p. 1. : 
(4). U. BLR., 1907-09, I, Execution, la 3 
(9): 14.L. R,, "XIV, Cal., p. 8or. 
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the Appellate Court must. be careful to see that inconsistent 


- defences are not. trumped up during the progress of the case. 


r 


This would merely lead to fraud. Turning to Christensen’s case 
above quoted, it is quite clear there that the Lower Court erred 


in finding for the Plaintiff, on facts which he himself had. 


already contradicted. The present case I think is not on all 
fours with any of the cases quoted. The very mistake. which. 
the learned Judge accused the Court of First Instance of making,. 
namely, fixing only one issue whether. the gift was valid. or- 
not is, I think, in the present case sufficient justification for- 
his acting in the way which the learned Counsel for the Appel- 

lant says is erroneous. The Court.of First Instance fixed a. 
broad issue, an issue. which covered not only the ‘validity of the: 
gift as the gift zuter vivos or a death-bed gift, but which included 

obviously the possibility of its being made under undue influence._ 
Now, there would be nothing inconsistent in the Lower Court, 

when it was going into the question whether the. gift was or was. 
not a death-bed gift, if it went into the question whether that: 
giff was made under pressure of the eldest son who, it is alleged, 
had acquired a preponderant influence over his father. There: 
is nothing inconsistent. with this view; in fact, it is a suggestion 
which would naturally arise in the minds of those who read - 
Maung Gyi’s evidence, the first witness for the defence. It: may: 
be that Maung Gyi is not speaking the truth. These are ques-. 
tions of-fact which will be dealt with hereafter, But the facts. 

remain that there was a division between the sons of* Maung: 
Pyaung, and Maung. Pyaung was on.bad terms.. with Maung 
Pein and on good-terms with his eldest-son. I do. not-think. 
therefore, following the.order.in the case of Christensex above 

cited; that there is anything inconsistent. with the pleadings- 
of the Defendants in the issue raised and settled in the Lower 

Appellate Court, Moreover, the fact that the-Court. of First 

Instance had only fixed one issue, and that a very comprehensive. 
one, is an? additional justification for the Appellate Court. acting 

as. it did. Indeed it may be said that the issue framed -by the 
Court of First Instance includes the issue decided by the District. 
Judge. I therefore hold that. the Lower Court: was right in. 
raising and settling the issue of undue-influence.as it did, It now. 

remains to settle whether as a matter of fact there was any-undue: 


influence. 


“ T have carefully . examined: the-evidence . and’-gone into the. 
facts of the case, and.I. am bound’ to. say that though I hold in: 
the circumstances ofthe case, that the onus-of proving there was- 
no‘undue influence.doés lie upon the. Plaintiff, yet the facts as set 
out by him more than rebut the presumption: against: him, I have- 
myself had some experience with Burmans in the last 42 years, and L 
know that it is not.at all an uncommon thing for a Burman in the- 
old generation to be far more, stiffmecked and independent than. 
those in the present. day.; Maung .Pyaung. was an old man and: 
had been ill, but he was able, after he made the ‘gift, to go out in: 
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the jungle to cut timber. I have agreed in the finding that the 
gift wasnot a death-bed gift, and that Maung Pyaung was in full 
possession of his mental faculties, 

Secondly, that the gift itself is not in any way extraordinary, 
but it is quite acommon thing amongst Burmans to make gifts of 


money for religious purposes. 
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Next the gift was made perfectly openly and with all the | 


usual formalities, namely, libation of water, presence of poneyzs and 


necessary formalities of the Contract Act. The witnesses state . 


that the old man was in full possession of his faculties. It is true 
- that Maung Gyi, the first witness for the defence, was a dis- 
sentient. He objected because he thought the other heirs had 
not been consulted. The absence of the other heirs was 
noted by the pongyt who presided at the ceremony, U Wazaya, 


but it must be recollected that there was bad blood between the - 


brothers, Maung San Nyein and Maung Pein, and in a case of this © 


sort their fellow villagers would obviously be tempted to take sides, : 
Maung Gyi thought that Maung Pein was badly treated. The - 


real question is, was this a hole in the corner transaction or was 
it done openly, and was it one where the other heirs were able 
to come forward and object? If they thought that it was undue 
influence, why did they not come and object? It is true that 
Maung Pein says that he knew nothing about the gift until after- 
wards, but considering that Maung Gyi the man who helped 


to prepare the deed washis friend, it seems to me untrue. 


that Maung Pein had not the means of knowing what was going 
-on in the village. Village life in Burma is carried on under such 
conditions as to render it impossible that any such public cere- 
mony or ahdu, as the ‘giving away by an old man to a pongy? of 


part of his property, could be carried out openly, as this one was, ° 


without the other heirs knowing about it. Maung Pein was on 


bad terms with his father. The mere fact that he was on bad - 


terms with his father coupled with the fact that the old man had 
already divided the main part of his property among his children, 


makes me disinclined to believe that there was any undue influ- - 


ence in the case, : 
_The property was made over as ygoSoo and as such it has 
passed out of San Nyein’s possession. If we are to allow that 


there was undue influence in the present case, it will be very - 


. diffcult hereafter to resist the same piea in any case in which an | 
old man gives away part of his property for religious purposes, if- 
by chance, he dies within a short time after the making of the 
gift. te a 


For these reasons, although 1 bold that the Lower Appellate 


Court was acting rightly in considering the issue whether there- 
was any undue influence, yet as I hold that there was ne undue:! 
influence used, I alluw the second appeal and restore the: 


finding ‘Sf the Court ef First Instance with costs inaliCourts. - * 
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a NGA PO YIN v. MI SHAN NU AND MI ME. 
1912, Mr. S. Mukerjee—for applicant. | Mr. ¥.N. Basu—for respondents, 


Limitation 25, 


In computing the period of limitation in a suit brought on a. promissory 
note, the note in question having been executed on 7th May 1907. 

_ 4eld—that the period of limitation should be computed from the expir- 
ation of the day on which the note was made, and that the 3 years expired 
at 12 midnight on 7th May 1910. 

Tara Chand Ghose vs. Munshi Abdu Ali, B.LR., VIII, 24. Mitra’s 
Commentaries on the Indian Limitation Act, V Edition, page 769, notes under 
section 255. ° 

This ts an application for revision of the judgment in appeal 
of the District Court, Meiktila, in Civil Appeal Case No. 53 of 
1911, whereby the judgment and decree of the Township 
Court, Meiktila, passed in Civil Regular Suit No. 165 of 1910, 
dated the 30th March 1911, was reversed. 

The suit was brought ona promissory note dated the 12th 
lasok of Kason 1269 corresponding with the 7th May 1907, and 
the suit was instituted on the gth May rgr0o. The Court of First 
Instance admitted the suit and found for the Plaintiff on the 
amount sued for and costs. In appeal the question of limitation 
was not raised by the Appellant, but the Additional District Judge 
found that the case was. time barred. : 

Mr, S. Mukerjee appeared for the Applicant, and Mr. Basu 
for the Respondent. . 

Mr. Mukerjee pointed out first that the suit was instituted on 
oth May 1910, which was a Monday. He urged that according 
to the ruling at. page 769 of Mitra’s Commentaries on the 
Indian Limitation Act, 5th Edition, it has been held “in 
computing a calendar month or year. it is sufficient to go 
from one -day in one .month or year to the numerically 
corresponding day in the next, and to exclude from the 
computation the day from which the month or the year is calcula- 
ted.” He further points out that it has been held repeatedly 
that!the day on which the no‘e is executed is excluded, and the 

riod.of.computation runs from the next day,and if this ruling were 

Fight, his client was entitled to file the suit on the 8th of May rgro, 

and that belag.a Sunday, he was entitled to do so on the gth. 
‘The.suit is therefore not time barred. : ae 

..The learned .counsel for the Respondent urged that the 
period of limitation really ended on the 6th asthe 365th day- 
ended.on that day. .This is I think wrong,. Mig ott te 

“If:.Mitra’s commentary. is.right,. then it would: seem. that 
the suit could be instituted ,on: the 8th of May 1g!o -and: the. 
suit is not..time barred... -There.can be:no. donbt that following : 

he case of Zara Chand. Ghose.vs; Munshi: Abdul : Alé..(1).3 
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the date on which the note is executed must be excluded, and 
the period of limitation begins to run from the 8th May rgoy7, 
but it seems to me that the learned counsel for the Applicant is 
wrong and the period of limitation actually ended at midnight 
of the 7th. Notwithstanding what has been stated in the com- 
mentary, it is clear that the wording there is opposed to the law 
and also opposed to the finding of the learned Judges in the case 
-quoted. In that case the promissory note was executed on 14th 
November 1867, and Phear J. remarks: “It has been decided ia 
"very many cases that when the period is limited from the 
date or from the day of date it does not commence ‘to 
run until the day has expired. I think therefore that in the 
present case -the period of limitation did not commence 
torun until midnight between the 14th and 15th November 
1867. The suit was brought on the 14th November 1870, 


and was therefore brought on the last day of the period of three 


years which commenced at midnight between the rq4th and 15th 
_- of November 1867 ; in other words it was brought..within the 
period of three years prescribed by the clause of the Limitation 
Act to which I have referred.” 


That is to say, that on the morning of the tsth. of November 


the learned Judge would have held that the suit was time barred. 
Tris is exactly the view I hold myself, although it seems to be 
' opposed to the ruling in Mitra’s Commentaries. 
- The first year of limitation would run from o-r a.m. on the 
8th of May 1907 to 12 p:m. on the 7th of May 1908. this weuld 
conclude the first. calendar year, The second calendar year 
would run in the same way from o-1 a.m, on the 8th of May 
1g08 to'12 p.m. On the 7th of May 1909; and the third calendar 
~ year from o-1 a,m. on the 8th of May 1909 to 12 p.m. en the 
ath of May toro. The suit therefore, according to’ Justice 
Phear’s ruling, would have been barred on the morning of the 8th. 
I think I am bound to follow Justice Phear’s ruling, agreeing 
as it does with the exact wording of the law in preference to the 
somewhat loose directions given in Mitra’s Conimentary. 
As this is the only point in dispute, the application must be. 
dismissed with costs. J ss : : 
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Before H. & Eales, Esq. CSI. 


KE. v. NGA SAN WEIN anp MI SHET. 


_ Mr. A.M, Lutter—for the Crown. 
Criminal Procedure—so3z (4). 


Held,—that though as a general rule the High Court will not interfere 
with an order of acquittal, yet in cases wherethe Court has acquitted the 
accused on their mere denial without examining any of the witnesses for the. 
prosecution, though they were ready to be examined, it is very proper to inter- 
fere in revision and direct a new trial. 

Nga Po Han and one vy. Nga Tha Le Ni and one—Upper Burma Rulings, 


1897—oI, I, of. 

»: This-case has been sent up by the District Mazistrate, Kyauksé, 

and Lhe grounds are fully sct out in the accompanying order drawn 

up by him, ‘ | 
When sending the case up to me, the District Magistrate 

called upon the Respondent to show cause why the acquittal should 

not be set aside and a retrial ordered. I have read their defence, 


‘and I have had the advantace of-hearing the Government Prose. 


cutor, -It-has alrcady been laid down by my learned predecesgor 
in the case of Po Han and Nga Tov. Nga Tha Le Nt and 
Mz Io (1) that as a general rule the High Court will uot'interfere 
with an order of acquittal, but it has the power to do so, and there 
can be no doubt that this power may be properly exercised ‘in. 
particular cases, and that where a trial has been held without 
jurisdiction, it appears to be very proper that an order for revision 
should, direct a new trial. The present case is not on all fours 
‘with the case quoted. Here there is no question of jurisdiction — 
raised. The only question is, whether or no the procedure of the 

Magistrate was so irregular and so illegal as to cause a failure of 
justice. The proceedings show that the Magistrate convicted 
‘ten of the accused on. their own admission, Asregards the two 
‘other accused, the Respondents in this case, who were sent up 
under section to of the Gambling Act because they denied they 
committed the offence, the Magistrate, though it would appear. 
there were witnesses ready in attendance for the prosecution, 
acquitted them on the ground that he did not think that the evidence 
against them was forthcoming. This reason is a’ thoroughly 

illogical.and unsatisfactory one. It was the duty of the Magistrate 

tosee if there was any evidence, and if there was any, to see if it 

-was sufficient to give him grounds for forming an opinion, In 

which case even if his decision was wrong there would be no ground _ 
for ordering 4 fresh trial. Butto pass.orders without even calling 
the witnesses for the prosecution, to convict some of the accused on 
their owa admissions, and to let the others off, simply because they 





(1) Upper Burma Rulings, 1897—o1, I, p..9r. 
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denied the charge, without calling any evidence at all, does not seem 
to me to be in consonance with the plain directions of the Criminal 
Procedure Code. For these reasons I think that there may have 
been a miscarriage of justice brought about by the irregularity and 
_ the illegality of the Magistrate’s procedure. 

I therefore set aside the acquittal as against these two 
Respondents, and order that the case be retried. 





Before H. L. Eales, Esa., CST. 
NGA PO TEIN 2. KLE. 


Mr. H. M. Lutter, Governmeat Prosecutor —for the Crown. 
Criminal Procedure—350. 


The District Magistrate began a trial against the accused and he exam- 
ined all the witnesses for the prosecution except one, namely the complainant, 
and charved the accused. The accused called no witnesses, and the Magis- 
trate adjourned the case in order that the complainant, who could not be 
examined on the date fixed, as she was in childbirth, might be examined. 
In the mieantime the District Magistrate was transferred, and his successor 
took the remaining witness and proceeded with the pet ap There is 
nothing on the record to show that the District Magistrate who took over the 
case asiced the accused if he wished to have the witnesses recalled and the 
evidence reheard, No objection was made on appeal by the accused on this 
ground, — 

Held,—That inthe circumstances of the case, the omissionto ask the 
accused if he wished to call the witnesses was not a refusal to call them, and 
that it does not necessarily foliow that his omission to ask the accused 
whether he wished to exercise his right reserved by prove (a) to section 350, 
Criminal Procedure Code, does constitute a material irregularity which would 
necessarily invalidate the proceedings, unless it can be shown from the 
Procend oe that the accused has been materially prejudiced thereby or a 

ailure of justice occasioned by the omission. 

0.E. v. Nga Po Min and 3 others, U.B.R., 187-01, I, 87- 

Amir Khan v. Emperor, Punjab Record, Vol. XXXVI (1903), 8. 

This is an appeal by one Po Tein, against the conviction and 
sentence of five years’ rigorous imprisonment passed upon him by 
the District Magistrate, Minbu, under section 392-75 of the 
indian Penal Code. 


Appellant was unrepresented, and Mr. Lutter appeared for 


the Crown. | 

The proceedings show that the complainant, one Mi Se Po, 
went outon the 8th June ro11 to pick mushrooms, and when 
she had got a little way from the village, she was set upon by a 
man who took her two earrings from es threatening ther with. 
violence if she called out. As soon asthe accused left her, Mi 
Se Po ran to her village and met Maung Nyun and Kya Zanand 
complained to them what had happened, The two men went 
with her and she poiated outa man. They called out to this man 


to stop, but he went on, and so they ran after and caught him ~ 


KLE. 
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up. What followed is only possible ina country like Burma 
where crimes such as these are not uncommon, Instead of 
immediately arresting the accused, they parleyed with him, and. 
tried to get, back the property, and while Mi Se:Po and Tha Zan 
went away a little to the side, Maung Nyun spoke to the man. 
He said he had thrown away the earrings and offered to look for 


them. Whiie this was going on, another. man, Tha Su, came up.. 


The three then, as the earrings could not be found, “made some: 
attempt to arrest the man, but he ran off. That evening, a 


‘further search was made, and one of the éatrings was found at the - 
scene of the alleged robbery. - The accused was not arrested at 
 -the time, and it was not till November that lie was arrested at -. 
j Pakékku, 


The evidence - against the accused depends upon the identi 


~ fication by the complainant who had never seen him. before, and 


by the witnesses, Maung Nyun, Kya Zan and Tha Su. The two. 
former of these three men said they had both know n him slightly : 
before, while the ard witness, Tha Su, states’ that he had 


known the accused all his life. 


All four identified the accused as the man whom the com- 


plainant charged with having committed the robbery, and it is 
noticeable that the. woman, in her report to the Police, mentioned. 


Fo Tein’s name, and said: that she knew it because that. was the® 


‘name by which the other witnesses had called him. 


In his grounds of appeal, the Appellant states that he sould 
not have committed the robbery as he was elsewhere in the Yaw 
country, and he. complains that the District Magistrate _ did not - 
call his witnesses. Before the’ District Magistrate, when he was” 


-charged, he talled no witnesses for the defence, and nierely 


stated that if he were guilty, he ought to have been arrested. 
at once, 

There are two points to be considered in this case. I find 
that the District Magistrate, Mr. Christie, who took ail the wit- 
nesses, except the complainant, Mi Se Po, adjourned the case in 


order that Mi Se Po might be examined, because she could not 


appear on the: day. when the case was called, as ske was in child-~ 
birth at the time. However, he charged the accused hecause- he 
obviously considered that the evidence was sufficient. to support 
the charge; and he-fixed the case for hearing onthe roth ‘of 
April. In the. meantime he was -transferred and succeeded 
by. Captain . Lord. Captain. Lord examined. Mi. Se Po and 
passed Orders in the case, There ‘is nothing. on the’ ‘record to 
show that’ he either asked the accused if he. wished to recall the | 


4" witnesses or whether the accused asked them. to be. recalled. ey | aaa 
. js onthe record that» accused, when charged’ by Mr. Christie,. 

- statéd to Mr. Christie that he ‘did: not. wish the witnesses to -be 
-fecalled, but this I'think should not have deterred Captain:Lord - 
ay froin acting under section 350, Criminal Procedure Code.. 


‘The accused has not made. this a ground of appeal, and there- 


. ‘foré thete is is no reason. to ‘believe that | he. asked. that the witnesses 
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for the prosecution, whom Mr. Christiehad heard, might be re- 
called, or that Captain Lord refused to recall them. As the 
accused was not represented by a Counsel, it is probable that he did 
not know his rights under section 350, and therefore did not exer- 
cise them. There is no leading case in Upper Burma which is 
on all fours with the present case. The only case that I can 
find is that of Queen-Empress v. Po Min and three others (1). 
In that case it was laid down thatitis “theduty of the Magis- 
trate as a matter of practice in these cases to warn the accused 
and to record in the proceedings the fact that they have been 
so informed.” But Po Mtn's case is not on all fours with the pre- 
sent case, because it was held that section 350 did not apply, for in 
Po Min's case the proceedings, and not the Magistrate, were 
transferred. 

The learned Government Prosecutor urged that the accused 
had had a perfectly fair trial, and that there was no material 
irregularity or failure of justice in the present case such as would 
justify the case being quashed anda retrial ordered, He has 
quoted a recent case of the Punjab High Court, Amir Khan v. 
Emperor (2), which is exactly on all fours with the present case, 
and where it was held that where there was no demand or 
refusal but only an omission to enquire from the accused 
whether he wished to exercise the right reserved by proviso (a) 
to section 350, the accused had not been materially prejudiced, 
nor was 2 failure of justice occasioned by the omission, but 
the error was one which was curable under section 537 of the 
Criminal Procedure Code. 

1 have carefully considered the matter, and I have gone 
over the evidence, and I am of opinion that there is no reason to 


believe that the accused was really materially prejudiced by the - 


omission of the Magistrate to ask him whether he wished to 
exercise his privilege under section 350 (a), Criminal Procedure 
Code. Section 350 confers the right on the accused person to 
demand, and does not actually prescribe that the Magistrate 
shall ask the accused. . | 

I think that in these circumstances, the omission of tke 
Magistrate did not necessarily prejudice the accused. 
think myself that it would have been at all likely that the wit- 
nesses would have varied their statements, or that any further 
cross-examination- would have shaken their evidence. That 
being so, I consider that the proceedings are not necessarily 
invalidated, and I! proceed to try the appeal on its merits. 


I have read the evidence, and the strangeness of the story — 


told by the prosecution is, I think, proof thatitisatrueone. That 
the villagers instead of arresting the accused at once should 
parley with him and attempt to get back the earrings, is by no 





(t) U.B.R., 1897-08, 1, 87, 
(2) Punjab Record, Vol. XXXAVIII (1903), p. 8. 
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means unlikely, yet it is nota story which would have been put 


forward in a concocted case. 
[ believe. that the identification of the accused is correct, and 
that the accused did rob Mi Se Po. 
_ As regards the allegation made in appeal that the witnesses 
for the defence were not called, [think that, as he told Mr. 
Christie he did not wish to call any witnesses, it need not be 
considered. It would kave been in any case very difficult for:him 
fo prove an. a/z$1, considering that he got into trouble when he 
went to the Yaw country. 
I therefore uphold the conviction, and in the circumstances | 
the sentence is by no means heavy, and I dismiss the appeal. 


Before H. L. Eales, Esq. C.5./. 


NGA PO SHEIN 
NGA PO HAN i, K.E 
NGA PO SAN 
Mr. ¥. NV. Basu—for Applicants. 
Mr. #. M, Lutter—-for the Crown. 
Criminal Procedure,—353, 537- 


Held—that all evidence for the prosecution and defence shall be taken in 
the presence of the accused, or when his personal attendance is ‘aiaperae , 


. with, in the presence of his. pleader. 


Held also—that failure to comply with the provisions of section 353, Code 
of Criminal Procedure, is not curable by section 537, even though such 
failure has led to no miscarriage of justice. 

OQ. E. vs. Gotivam, Ratanlal’s unreported cases of the High Court of 
Bombay, page 325. 

The three applicants, Po Shein, Po Han and Po San applied 
for revision to this Court under section 439, Criminal Procedure 


Code, against the Appellate order of the District Magistrate, - 
Shwebo, confirming the conviction and sentence passed by the 


second class Magistrate, Wetlet, under section 323, as against 
- Po Shein and under section 5 


s “355 against Po Han and Po San. 


The grounds for the application are first that the Court below ° 
should have applied the provisions of section 562, Criminal Pro- 
cedure Code, and that in any case the sentences passed are unduly 
severe and that a smaller fine would have met the, requirements’ 
of justice. 

I heard the learned Advocate on behalf of applicants and sent 
for and perused the proceedings. . [ found that there was another 
accused, Maung Po Zon, and it would appear that he was not 
present during the whole of the trial. Nevertheless he has been — 
convicted with the three others who now apply for revision. As 
there appears to be grave doubt with regard to the validity of thé 
Magistrate’s proceedings I have admitted the application, I let 
the gs cee out on bail'and directed that the Government. Pro-. 
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secutor should appear to argue the case on behalf of the Crown. 
Onthe date fixed Mr. Basu appeared for the applicants and 
Mr. Liitter for the Crown. = - 

The facts of the case are as follows :— 

The complainant, Maung Po Ni, prosecuted the four accused 
before the 2nd class Magistrate, Wetlet,on May 3rd. The case 
fixed for hearing was taken up and part heard and adjourned to 
June 7th on which day the accused were charged and the case 
fixed for hearing on July ard. On that day the first accused Po 
Zon, although he had named one witness for the defence never 
appeared. The Magistrate nevertheless proceeded to hear his 
‘witness’and other witnesses for the defence. The first accused’s 
witness knew nothing about the case, The Magistrate found all 
four accused guilty—rst and 2nd accused, Po Zon and Po Shein 
under, section 323 and the two others under section = and he 
sentenced Po Shein to 4 months’ rigorous imprisonment and Po 
Han and Po San to three months’ rigorous imprisonment each. 
He held that the rst accused admitted having kicked the com- 
plainant, and he held that 2nd accused had also committed a brutal. 
assault, while he considered that 3rd and 4th accused as they 
held complainant while the others kicked and struck him were 

_ equally guilty. He found that the assault was made simply 
because the complainant refused to gamble with them, and he 
sentenced them, Po Shein to four months and Po Han and Po 
San to three months’ rigorous imprisonment apiece, 

The and, 3rd and qth accused appealed to the District 
Magistrate who dismissed the appeal and refused to interfere with 
the sentence. Against this order 2nd, 3rd and 4th accused have 
applied for revision to this Court. “The first accused having ab- 
sconded during the trial and not having been arrested on the 
‘warrant issued for arrest has not of course made any appearance 
either in appeal or revision, It appears however necessary 
to take notice of the action of the Court in the case of the 1st 
accused, and I will deal with this case after disposing of the 
present application. | | 

The learned Advocate for the accused does not attempt to 


‘aver that the irregularity as regards the 1st accused, Po Zon, in 


any way effects the legality of the proceedings as regards the 
three other applicants. He urges that the three men should have 
been dealt with under section 562, Criminal Procedure Code, and 
‘treated as first offenders, and if their offence is considered too 
‘serious for this the punishment awarded is in any case far too 
severe. I have carefully considered all that thelearned Advocate 
has to say on their behalf. I find that Po Shein is 20,Po San 43 and 
Po Han 31 years of age. Po Shein took a prominent part in the as- 
sault oncomplainantand struck the blow which cut the complainant's 
cheek inside his mouth. The other two accused held the unfortu- 
nate man while the others beat and kicked him and struck him 
with their knees, The assault altogether was cowardly and brutal, 
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and the motive for theassault, namely, that complainant would 
not gamble with them, shows that the offence had no justification 
on the score of any sudden heat of passion or-provocation. Crimes 
of violence are very.common in Burma, and I am not prepared to 
say that the offence, if committed, has been too severely punished, 
I see no good reason for interference therefore either with the 
convictions or sentences, and | therefore dismiss the application so 
far as the three men F'o Han, Po Shein and Po San are concerned. 
The learned Advocate for the defence very kindly consented 
to argue the case of the remaining accused, and he drew my at- 
tention to the case of Q. E. vs. Gotiram, (Ratanlal’s unreported: 
cases of High Court, Bombay, page 325). But this case is not on 
all fours with the present one, as in that case no witnesses were 
examined, and the High Court directed that the Magistrate was. 
not to pronounce judgment but to give accused opportunity of 


hearing the witnesses for the prosecution and examining them. 


Jt wiil be seen that in the present case accused was present when 
all the witnesses for the prosecution were examined and only dis- 
appeared when his own witness-was called. 

Mr. Liitter who appeared for the Crown at first was of opi- 


“nion that section. 205 might apply, and if not section 366, sub- 
- section 2. He urged that if these two sections did not apply that 


as the case was a very simple one and it was the action of the 
accused himself which was the cause of his not being present when 
the case was called, and as he has not appeared or objected, the 
irregularity or illegality has led to no failure of justice and might 
be held to be curable under section 537, Criminal Procedure Code. 
I have carefully considered. the matter and am of opinion that 
neither of the two sections 205 or 366 (2) can be held to apply to 
the case. It appears to me that section 353 is the section which 
applies, and the wording of this section is clear and peremptory. 
The trial in question was one held in Chapter 22 of the Criminal 
Procedure Code, and it is there laid down that all evidence shall be 
taken in the presence of the accused or, when his per:onal attend-~ 
ance is dispensed with, in the presence of his pleader.. It is clear 


that his presence was not dispensed with by the Court, and as it 


is clearly laid down that all evidence shall be taken, this can only 
mean that the evidence for the defence as well as for the prose- 
cution is included in those-words. 

I do not- think therefore that this is an irregularity or illegality 
‘which can be cured under section 537, while it is clear that in 
the present case no miscarriage of justice has taken place, yet to. 
allow such a proceeding to stand merely because there has been no. 
failure of justice occasioned thereby might, I think, lead to calami- 
tous results in other cases. There are.certain irregularities which 
may be curable and some which areincurable, and I think that 
this irregularity i is one which cannot be ctred under section 537». 
even though in the present case it has led to no’ miscarriage of 


justice. 
J direct. that the conviction 80 far as accused Po Zon is con- 
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cerned be set aside, and that in the case of Po Zon’s arrest the 
case will proceed against him as if it had been stayed when 
it should have been stayed on his failure to appear before the 
Court. 

If the other accused, the present applicants, have not served 
the full term of their sentences, they will be rearrested and com- 
mitted to jail by the warrant of the Township Magistrate, Wetlet, 
to serve the tnexpired portion of their sentences. 


Before H. L. Eales, Esg., C S.J1. 
NGA PO THAW oz. K. E. 
Mr. W. Calogreedy—for the Appellant. 

Criminal Procedure—4 (hk), 199. 


The accused was convicted under section 376, Indian Penal Code, but 
from the evidence it was proved that the offence committed was one of 
adultery. 

Held—that as ro complaint of adultery was made by the husband to the 
Magistrate, the Court could not take cognizance of the offence of adultery, 

Emp.v. Kallu, 1.L.8.,5 All., 233. 


‘Appellant, Po Thaw, Headman of Lezabin village, has been 
tried and convicted by the District Magistrate, Yamethin, under 
section 376, Indian Penal Code, for having ravished one Mi Pyu, 
and was sentenced to undergo five years’ rigorous imprisonment, 

I have read the grounds of appeal, I.have heard the learned 
Advocate for the Appellant and read the whole of the proceedings, 

The learned District Magistrate has written a very cacefuliy. 
considered and on the whole well-balanced judgment. The case, 
as he points out, is an exceedingly difficult one, and he has, I 
think, tried to consider every point in favour of the Appellant as 
wellas those against him ; but 1t appears to me that ke has omitted 
to consider a few very important and significant facts which 
“ae escaped notice when the case was argued before him. 
He has quoted in h’s judgment as follows :—‘‘ The important 
“point for consideration, and which | have notlost sight of all 
“through, is the possibility or probability that the complainant and 
“her witnesses, knowing in their own hearts of the adultery, deter- 
“mined to make up the story of rape and tell it to the husband 
“on his return and so save complainant’s face and leave him to 
“report the rape.” Now it has occurred to me that this leaving of 
the husband to report the rape perhaps is a crucial point of the 


whole case. It was not raised by the learned advocate for the - 


appellant, but it cccurred to me on reading the judgment of the 
learned District Magistrate and the evidence of Ma Sabé. It 
must be remembered that rape is an offence not so much against 
the husband as against the person of the woman ravished. Know- 
ing the independent character of Burmese women, there is no 
necessity whatsoever, if the case isa true one, to wait till the 
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husband's return, If the case were a true one, she would have 
gone off and complained. at once, and this alone to my mind in the 
peculiar circumstances of the case throws great suspicion on the 


-ease for the prosecution as regards the genuineness of the woman’s 


complaint’: 

' Secondly, we have the fact that the husband asked his mother, 
Ma Sabe, to watch the house while he wasaway. The reason she 
gives is, that she was to look out for robbers and thieves{o9$zo9q05), 
but: this does not appear to me to be probably the real reason. 
if there were any real valuables left behind, the husband after the 
Burmese fashion would secrete them in a hole i in the ground, and on 


the face of it, it seems ridiculous to ask an old woman rof 51 to keep 


watch in the house for the sake of preserving the valuables in it. 


If he really wanted any one to look after his valuables and to keep 


off thieves and robbers, he would ask some man of his acquaint- 
anceand not his mother, 


Moreover, Ma Sabé’s action to my mind shows that che suse | 


pected her daughter-in ‘law, and clearly proves that it was nota 


thief that she was looking for. Had it been a thief, she obviously. 


~avould have given the alarm at once and called out ORO. I do not 
‘think that the full significance of Ma Sabé’s conduct has been Tully 


understood. 


Lastly, we have the fact that the police enquiry showed that’ / 


Ma Pyu did not backup her husband’s statements. The learned 
District Magistrate has carefully considered this. He points out 
very clearly that Ma Pyu’s conduct is illogical, and he thinks it is 
inconceivable for a woman to complain of rape to her husband and 


_ then go back and tell a different story to the police. It seems to 


me that the learned Magistrate has perhaps been misled in this 
matter, because, what would appear illogical and inconceivable to 
him may not appear so to.a Burmese woman, It is a common 
place that women are illogical. .This nay or may not be true, but. 
Ido not think that it is really at all unlikely in the circumstances 
of this case that the woman did go back on her statement which 
she made to the police, especially as itis clear that she never 
went to the police herself till her husband came back. -1 think 
the learned Magistrate has indicated the explanation of the 
whole case ; Ma Pyw’ s hands were forced by her being caught in. 


_ the act of adultery. Her unaccountable neglect to make anv report 


to the police shows she was reluctant to complain till her husband | 


came. She was bound in the circumstances to tell her husband 


that she was ravished ; otherwise he probably would have beaten 
her and might have killed her. That she complained to her. hus- 
band that she had been raped is therefore only natural, but it is a 
different matter to go to the police-station and have ‘her statement 
‘taken down in writing, and to know that she will have to go into 
Court and repeat her statements on oath, and itis the refore quite 
conceivable that awoman might very ‘easily have mesttaten to. 


-_ 
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have told the police what she told her husband, especiaily if her 
story were untrue. 

The learned Magistrate has stated that he thinks it is unlikely 
that the woman, six months gone in pregnancy, would allow 
another man to haye connection with her, especially when that 
man is not her husband, but it is not a physical impossibility by 
any means, and [ do not think that this matter would weigh v 
much in the mind of a woman who is willing otherwise to commit 
adultery. She says that she never woke up till she found the man 
was actually upon her, and yet she did not think that the man was 
her husband but merely a bad man trying to have connection 
with her. This-itself is not very credible. She never screamed 
out at once. which a.woman d naturally do, and she does not 
say that she. was actually. threatened till after she questioned the 
man. The first thing a woman would do is to scream out and not 
to ask questions. 

I think the learned Magistrate has no doubt_been influenced 
by the view. which, he. took of contradictions in the Police report, 
a view which I think js an, incor:ect. one. The-case is one by: no 


_. means free from doubt. | 
.. Qn-.the-whole I am inclined to believe that the charge -of rape» 
is untrue. I do not therefore think that the conviction is sound, 


and I think it must be set aside. 


With regard to the- question whether the accused can be tried . 


and convicted on this evidence of having committed. adultery, it 
must be recollected. that a charge of adultery can only be brought 


_ under section 199, Crimjnal Procedure Code, on the complaint of 
the husband. The. definition of complaint is found in. section 4. 


(i), Criminal. Procedure.Code. Itis an.allegation. made orally or. 
in. writing.to.a .Magistrate, witha view.to his taking action. No- 


such. complaint . of..adultery hasbeen made to a,Magistrate and, . 


strictly speaking, therefore.under, section 199, the Court cannot. 


take . cognizance-of the.,offence. of adultery, nor is this a mere. 


quibble of-law,because Straight, J., pointed out in the case of Emp, 
v. Kallu. (1) “ thatit does not foll 
wish to punish a person.whe has committed rape upon his wife, 
that is, who has had .connéction with her against her consent, he 
would desire to continue proceedings when it turns out that-she 
has been a willing.and consenting party.to the act.” 
There are other rulings besides the. one I have quoted, and F 


think. that, in-the -circumstances. ofthe case, even without these 
rulings, | should not be inclined.to forestall the act of the husband.’ 


in this matter.. 


The. conviction and. sentence are.set ‘aside, and it is ditected:. 


that the appellant;:Po Thaw, be.acquitted of the charge brought. 
against him, and so faras this case isconcerned, be released. — 





(rt) LL.R.5 All, 233: 


ow that because.a husband may 
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Before H. L. Eales, Esg., CS. 


NGA PO TOK z. K, E, 


Mr. Ff. C. Chatterjee—for the Mr. R. G, Aiyangay—for Mr. 
' Applicant. ' A, M. Liitter for the Crown. 


Evidence—jo, It 4, 


- Housebreaking and theft, and receiving the property stolen at that theft 
are distinct offences under section 30 of the Evidence Act, and the' confession 


of one co-accused cannot be taken into consideration as against the other. 


This is an application to revise the conviction and sentence 


passed by the Headquarters Magistrate, Mogék, on one Po Tok, 


on the 22nd August 1912 under section 457 ofthe Indian Penal 
Code, in summary trial No. 155 of 1912. | r 

The grounds for the application are very brief and to the 
point, It is urged that there has been a serious error of law made’ 
by the Magistrate in taking into consideration as-against ‘one 
Po Tok the confession of Nga Yeik, who was being tried under sec- 
tion 411 along with the aforesaid Po Tok, when Po Tok was 
being tried under section 457, Indian Penal Code. The learned 
advocate urges that only in the case of people who have been jointly 
tried for the same offence can the Confession of one be taken into « 
consideraticn asagainst the other. He alsourged that there was 
no other evidence against the accused, Po. Tok, which, apart from 
Nga Yeik’s confession, would justify a conviction. 

' Lastly, he pointed out that considering the offencé was com- 
mitted on the 26th April 1912 and the case was not taken up by. 
the Police till the 6th August 1912, and according to Nga Yeik’s 
statement the accused, Po Tok, did not bring the clothes to him 
till one and a half months before he made his statement in Court 


on the 22nd August 1912, it would appear that the property was 


not traced to Po Tok's possession till two anda half months 


after the alleged housebreaking was committed, and the possession 


was not sufficiently recent to justify the presumption that the man 


' in possession was the actual thief and housebreaker. 


- Mr, Aiyangar, who appeared for the Crown_and argued the 
case on behalf of the Government Prosecutor who was ill, admit- 
ted that strictly speaking the confession of Nga Yeik- could not 
be faken into consideration against the aceused as they were not 
tried for thesame offence, I hold that this view of law is correct, 
and there has béen a serious error in the Magistrate taking the 


’ statement of the co-accused, Nga Yeik, into consideration.against 


Po-Tok.. But the learned Advocate urges that there-is othér evi-. 
dence against Po Tox. namely, Tun Aung’s ‘statement’ and that 


- the conviction Lasel on Tun Aung’s evidence is not necessarily 


unsound, and he urges that this present case being an application 
foy revision and not an appeal, the Court cannot deal with the 
question of the credibility of the witnesses. But it-appears to me 
that in this present case, the Magistrate has based his conviction 
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on the confession of Nga Yeik, and merely looked upon Tun Aung 
as useful in corroborating Nga Yeik, and it is quite possible that 
the Magistrate would never have found the accused guilty on Tun 
Aung’s statement alone. Even if Tun Aung were a credible wit- 
ness, it may be that he was not so well able as Nga Yeik to state 
positively that the property in question was actually the property 
brought by Po Tok. Moreover, it must be recollected that Nga 
Yeik’s confession went a good deal further than this: Nga Yeik 
stated that Po Tok, two or three days after he had handed the 
things over, and not at the time of the handing over, admitted to 
him that he stole the property from the dhoby, 

‘There are other reasons which make me look upon the case 
with a certain amount of suspicion, but it will not be nécessary to 
discuss these, as it seems to me quite clear that the conviction, 
which is based on Nga Yeik’s statement, is unsound. 

The conviction and sentence are set aside, and the accused 
will be set at liberty. His bail bond will be cancelled. 


Before L. H. Saunders, Esq., 1.C.S. 
K.-E. vs. IGNATIO REIS. 


Criminal Procedure—r1o, §t4 (5). 
Gambling—ro, 17. 


_ The extent of the liability of the parties to a bond under section 110, 
Code of Criminal Procedure. 

_.  Held—that a bond executed under the provisions of section 17, Gambling 
Act, read with section 110, Code of Criminal Procedure, is a bond witha 
single penalty. 

j Held also—that a Magistrate directing the payment of money due 

thereon may remit any portion of the full amount under section 514 @), 

Code of Criminal Pidrolien But such remission is an extinction of the 

liability of the parties to it for the amount remitted. The bond is forfeited 

and there is anend of it. 

K.-E. vs. pM Thein Ga, U.B.R., t90g—06, I,.Crl. Pro., 13, 

K.-E. vs. Nea Kaung and 2, U.B.R., t904—06, I., Cri, Pro., 31. 

Nathu vs. Empress, PR. XXIV, Cri. J., XI. 

0.-E. vs. Nga £, U.B.R., 1897—01, I, Crl, Pro., 20. 

9-H. vs: Nga Hla and Q.-E. vs. Nga Hla and 3 others, U.B.R., 1897—= 
ot, Cri, Pro., 26 and 117. ! 

One Ignatio Reis was ordered under section 17, Gambling 
Act, on 17th:May 1911 in Criminal Miscellaneous Case No, 31 
‘of tgtt of the Subdivisional Magistrate, Sagaing, to execute a 
bond in Rs. 300 to be of good behaviour for a term of three years 





ry 


_ with two sureties jointly and severally liable in the like amount. 


Security was furnished, anda bond executed. On the 9th Decem- 
ber 1912 this person was convicted under section ro of the 


Gambling Act, and sentenced to pay a fine of Rs. 10 or to suffer _ 


one week’s rigorous imprisonment. He was therefore called 
upon, as were his sureties, to make good the amount of the bond. 
Ignatio. Reis was‘ eventually called upon to pay Rs. 100, and 


apparently:each of the sureties was called upon to pay the same. 
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amount. The sureties accordingly paid Rs. ro0 each. Ignatio 
Reis failed to pay the Rs. roo as ordered; and has been committed 


to jail for six months under section. 514,. Code of Criminal Proce- 


dure: The Subdivisional Magistrate, who first dealt with the _ 
proceedings displayed some familiarity with the rulings of this 
Court, and it is extraordinary that he should have failed to 
appreciate their meaning. The case of K.-Z. vs. Nga 7) hetn Ga 
(1) states clearly that the Magistrate should order the principal 
and the sureties to pay the penalty named in the bond. The 
meaning of that ruling was further explained i in the « case of K- E., 

VS. Nga Kaung and 2 (2).a few. pages further on in the same 
volume. There is only one bond; and the sureties to it are jointly 
and ‘severally liable for the amount fixed in it.. The Magistrate 
las: a discretion under section 514 ( (5) to remit any portion of the 

penalty, but the penalty is only one, ‘the exact amount of it 


- should be stated, and the parties to the bond should be called on 


to. pay that amount, If the: Magistrate thinks it desirable, he | 

may call on the principal first to. pay the amount, but if he fails 
or refuses to do so, he. should not take any.action against him 
until he has called upon. the sureties to make good the amount 
and they have failed'to do so.. It is not for the Magistrate to say 
how much each surety shall pay, both may pay a part or one may 


pay the full amount. If the amount which the Magistrate directs 


shall be forfeited is not paid in full; he may then proceed against 


_ one or all the parties to the bond under séction 514, Code of-Criminal — 


Procedure, It is true that section 514, Code of Criminal Pro-- 


_ cedure, does not require the Magistrate to proceed against all the - 


parties to a bond, and circumstances may arise where if’ would be 


tS impossible or inconvenient to.do so, e.g.,.where one of the.sure- 
' ties has disappeared ;:but ordinarily, as stated above, the sureties 


should be called upon to make good the amount which. the 
Magistrate orders to be forfeited if it is not paid by the. principal, 
and the usual practice should be to.require the’ principal and 
sureties together to pay. the amount.to be forfeited. In this case 
the two sureties have paid | Rs. 1o0.each. -It was “apparently “the 
Magistrate's. intention to require. the full amount Ks. 300 tobe - 

paid. He however .ordered one of the sureties to pay:Rs.. 100°. 
oaly, and on payment of this, ordered the bond to be cancelled. 


_Acfurther sum of Rs, 100 was subsequently recovered  frém’ the. 


othér surety. ‘This was ‘irregular, but the ‘money has: been’ paid, 


‘and no interferences called for. It is ‘true that the: Respondent, 


Ignatio: ‘Reis, was only fined Rs. 10 in the. casein which his con- 
viction has led toa forfeiture of Rs. 200 by ‘his. stireties; but. from 


the evidence: on which the-order for: security was. based; +it. is : 


shown that he was a professional: gambler“'who" earned ‘his: ‘living 


‘by unlawful gaming ‘in. trains:and steamers, ‘and I’ do,not think, 
_under.the circumstances, that the penalty was’ “excessive. On 


thé ‘other hand, abi is clearly peoroenls to ‘require “the, ‘payment . 
vol U.B.R,,:1904—06, Vol. I, Cel. Pro.; P33. DB. Re: 1994-706 Vols 


£6 Pro., P- 31. 
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‘of the balance of Rs. 100 which would, if paid at all, evidently 
‘be paid by the sureties. 

For the reasons given, the warrant committing Ignatio Reis 
to jail for six months for failure to pay Rs. roo must be cancelled, 
and he must be released. 

But this is not all, Upon payment of the forfeited sum, one 
of the sureties asked that his bond should be cancelled. This 
was not in effect done as the bond is on the record uncancelled, 
but there is an order directing that it should be cancelled. The 
“ Accused,” -meaning Ignatio Reis, was called on to furnish fresh 
se_urity, and on his failing to do so, was ordered by the Sessions 
Judge to be committed to jail for the unexpired portion of the 
term of -three years. This order, it appears to me, cannot be 
sustained. _ é . ) 

The Subdivisional Magistrate, in his order of the 3rd May 
submitting the record to the District Magistrate, appears to have 
seen the difficulty, but was not willing to act on his own respon- 
sibility and take no further action against the respondent. 

_ -A bond executed under the provisions of section 17, Gambling 
Act; read with section 110, Code of Criminal Procedure, is a 
bond with a single penalty. As already noted, a Magistrate in 
directing the payment of money due thereon may remit any 
yortion of the full amount under section 5:4 (5), Code of Crim- 
’ nal Procedure. But such a remission is clearly an extinction of 
the liability of the parties to it for the amount remitted,. The 
‘bond is forfeited, and there is an end of it—Narhu vs, The 
Empress {1). The words of the undertaking are clear, that the 
sureties are liable as well as the principal “ in case of 2S making 


default.” The bond was therefore extinct as soon as the penalty 


due upon default was exacted, and there could be no cancellation. 
.of a bond which had ceased to be of force. The Burma rulings 


quoted above may appear to give some authority for the view 7 
that the bond remained in force after'the penalty under it had 


been exacted, but I am.clearly of opinion that this view is in- 


correct, I think it is clear that. the-view expressed in the cases of © 


Q.-E. vs. Nga E(2)and Q~£.vs. Nga Hla and 0.-E. vs. Nga 


Hia and 3,.(3) iscorrect,, . There is certainly no other bond among © 
those prescribed under the Criminal Procedure Code which remains | 


fn: force after it has beenforfeited. The object of the proceedngs 
- ander section 116, Code of Criminal Procedure, orsection 17, Gam- 
bling Act, is to preyent the person proceeded against committing 
offences. The Magistrate.is authorized to require a sufficic-nt sum.as 
security and suitable rpc to afford some guarantee that. this 
object will be effected, and the sureties are no doubt expected 
4o. exert themselves to seé that the conditions: of the bond are 
complied-with so long as it remains in force, . l’ut if the guaran 
4ee is: found to have been -inadequate, it does. not follow that a. 
(1) P.R., Vol. XXIV, Cri, J., XI. (2) UB. R. 1897—o1, 1, Crl:-Pro., 
-p, 20. (3) U.B.R., 1897—o1, I, Cri. Pro., pp. 26 and 117. “a 
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fresh guarantee must at once be given, or in default the person 
concerned must be committed to jail. An habitual thief against 
whom an order is made under section rio, Criminal Procedure 
Code, is given the opportunity to furnish sureties for his good 
behaviour for a definite time. If no one is willing to furnish 
security, he is committed to jail, but otherwise he remains, at 
large and is given an opportunity of behaving honestly with the 
knowledge that if he doesnot, he and his sureties will be heavily 
fined for any, but-not for.every, offence of which he may be con- 
victed before the expiry of the term of the bond. If he failsto take 
advantage of this opportunity, he and his sureties must take the 
consequences; the guarantee has failed and the matter is at am 
end. If it is desired to proceed further against him, this must be 
by fresh proceedings. The recommittal of a person to-jail upon 
the cancellation of a bond under section-125 (3), Code of Criminal 
Procedure, is clearly on a different footing, and the object of the 
rovisions of that section is to protect the surety who finds that he 
is unable to control the principal for whom he has given security. 
If it had been the object of the legislature to require that a. 
person against whom an order had been made under section 
110, Code of Criminal Procedure, should be recommitted to jail 
upon the forfeiture of his bond, it is hardly conceivable that this 
would not have been plainly stated. , 
The order of the Sessions Judge directing that Ignatio Reis. — 


. shall be recommitted to jail is set aside, and the warrant must be 
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recalled and cancelled. 


Before pe « Saunders, Esq., 1.C.S. 
KING-EMPEROR ws. NGA PO KAN. 


Mr. &. G. Aiyangar for Mr. H. M. Liitter for the Crown, 
Burma Vaccination Act—I of 1909, 4—7- 
The Vaccination Act XIII of 1880. 


Where the parents of children under 14 yeas of age were convicted under 
section 7 of the Burma Vaccination Act,| of rgo9, for having failed to comply 
with the direction ofa Vaccination officer to produce their children for vac- 
cination, ; ; ; , , 

Held—that section 4 was the only section applicable, and this only 
applied if the children were under the age of 6 months and had been exposed. 
to certain possibilities of infection. Section 7 of the Act refers to inmates- 


_ of lodging houses and persons living under other special conditions. and does 


not apply to children. | 
If it is desired to apply the ~provisions of section 4, it is necessary to 
comply with the provisions of Act XIII of 1880 as laid down in section 4(2).- 
Mashidi Khan and one vs. The Rangoon Municipality, 4, L. B: R., p. 300, 


I am afraid I am unable to understand either the procedure of 
the Vaccination officer, the Municipal President or that of the: 
trying Magisttate, and the views of the District Magistrate do- 
not appear to be quite correct. The ten cases may be dealt with: 


together. - , 
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_ Apparently a Vaccination officer directed the parents of 
certain children to produce their children for vaccination, When 
this was not done, ke made areport to the President of the Munici- 
pality, asking for the prosecution of the parents under section 7 


of the Vaccination Act No. JI. What is meant by Act No.’ 


IT is not clear ; possibly Burma Act No. I of 190g is-meant. The 
‘President appears to have sanctioned the prosecution, and a copy 
of this report and order was sent to the Magistrate in each case, 
who proceeded to summon the accused persons under ‘‘ section 
3 of the Vaccination Act.”” Why section 3, or which Vaccina- 
tion Act, is not stated,‘ and the proceedings indifferently show 
the offence complained of to be one under section 3 of the Vacci- 
nation Act, section 7 of the Vaccinaticn Act and no section of any 
Act.’ The District Magistrate says the Magistrate who tried the 
cases had no power to take cognizance under section 190-(1)(c). 
_ But on the authority of the ruling quoted by him (1) the omission 
to examine the complainant is cured by secticn. 537, Code of 
Criminal Procedure, and is not in these cases a good ground for 
interference, though I agree with the District Magistrate that it 
is evidence of slovenly procedure which is, I regret to say, only 
too apparent throughout. The conviction in every case has been: 
‘under section 7 of the Vaccination Act. 

In each case it would appear that the person who was not 
‘vaccinated was a child, and, it may be presumed, was under the 
age of 14. The only section therefore of Burma Act I of 1g09- 
which was applicable was section 4, and this only applied if the: 
child was under the age of 6 months and had been exposed to 
certain possibilities of infection. For children over the age of 6 
months there arecertain provisions of the law, among them those 
‘contained in sections 9 and 17 of the Vaccination Act, XIII of 1880, 
which declare the conditions under which vaccination can be en- 
forced, For unprotected persons who are defined in section 3(4), 


Burma Act I of 1909, and who are over 14 years of age, there are~ 


other provisions, One of which is contained in section 7 of that Act,. 
which refers to inmafes of lodging houses, and persons living under 


other special conditions which presiimably did not exist in these _ 


cases, as there is no mention of them. Ifit is desired to make 
use of section 4 of Burma Act I of 1909, the second paragraph. 
must be complied with, and no summary procedure is possible, 
Section 13 (7) did not apply in these cases, 

It is the business of Magistrates to apply the law as contain- 
ed in Acts, Regulations and the like, and that they may be able 
to do so, they should read and endeavour to understand them. 

The convictions and sentences are set aside and the fines and: 
costs paid must be refunded. 


(1) Mashidi Khan and one vs. The Rangoon Municipality, iL. B..R,,. 
p. 390. 2 
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Before L. H. Saunders, Fsq., iC.S. 


: (NGA E GYAN. 
Mitvowes _ Be 1 xGa SHWE YAW. 


Mr. 7. C. Chatterjee for Appellants | Mr. S. Mukerjee for Respondents. 


Limitatt om—"1 5» 116,120, 132. 
Transfer of property—68 (6) (ce). 


.. Hdd—that where a mortgagee’s right to sue for his money is a right 
arising from acontract between the parties, Article 115 or 116, Schedule I, 


Limitation Act, applies ; but when itis an equitable and not a contractual 


right, the article which applies is 120, 7 , 
~* Nea Shwe Dok vs.#fa Le, U.B.R., 1897—01, 11, 578.. ~~ 
Unichaman vs. Ahmed Kutti.Kayi and others, 1, L.R.,2t Mad., 242. 
Kallay Roy vs. Ganga Pershad Singh, 1. L. R., 33 Cal., 993. 
; Rivaz on ‘imitation, 6th. Edition, p. 315. . 
‘ Plaintiffs-appellants sued to recover Rg. 2,000 from the defend- 
ants-respondents, being the total amount of advancessecured 
from time to time upon mortgages. The mortgaged property was 


“acanal and ‘certain. paddy land. . The deferidants-respondents 


-were-not themselves the persons who had taken all the advances, 
some had taken some, and the others were descendants of persons 
whohad taken them, The Court of First Instance gaye nlaint- 
iffs-appellants a decree for Rs.1,900. The Lower Appellate Court 


-modified the decree, reducing thé amounts payable and ayspurtion- 


ing them among the parties. The plaintiffs now appeal. Upon 
the hearing of this appeal the-defendants-respondents raise the 
question of limitation. ‘his question was clearly raised in para- 
graph 3 of the written statement filed by. the rst, znd, grdand 
5th defendants. No issue was framed -upon it, and it was not 
referred to again, nor was:the question raised in the first appeal; 
‘but the law is clear that it isthe duty of this Court to take the 
‘matter into’ consideration, and if the suit was barred, to dismiss it— 
‘section 3 of the Limitation Act, The plaint stated-clearly the date 
on which the canal in question was.taken-from the possession of 
the. .plaintiffs-appellants as. Kason 1269 B. E., corresponding to 
April-May 1907. The suit. was. filed.on the 13th May 1rg11. ~ If 
therefore the suit was barred by- limitation; it is clear that it was 


+barred on the face ofthe plaint... _ Seiki ee ae: 
_ -:Ithas been laid. dawn in the case of Maung ..Shwe Dok ws. 


Ma-Le,. (t) that a usufructuary mortgagee, has an. equitable right 
‘to. sue for:his.mortgage money, when his security js-wholly or par- 
tially. destroyed; and it was held in:that ,-case. that the period -of 
limitation was. six -years under. Article 120, Schedule I . of the 
Limitation Act, from the date when the, right to sue accrued, and 
the: right to sue was held to have accrued when the security was 
destroyed. | 5 


{1) U. BYR, 1897—o1, Il, 518. 
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Although the Transfer of -Sronety Ai Actis not infcrce in Upper. 


Burma, it was held in that case that the mortgagee was in justice, 
‘equity and good conscience, entitled to the benefit of the principle 
underlying section 68 of that Act, and the last portion of that, 
section was referred to as applicable. 


Bit in the present case the facts appear to be clearly distin-. 


guishable from those in Maung Skwe Dok vs. Ma Le, There 


the security was destroyed apparently by the action of the river, 


which overwhelmed the land and destroyed it. Inthe present 
case, the canal is not shown to have been injured in any way. It 


has been taken over by Government, and the right of the mort-. 
gagee is that described as arising in the case contained in section. 


68 (c}, Transfer of Property Act, z.e., where the mortgagee being 
entitled to possession of the property the mortgagor fails to secure 
the possession thereof to him without disturbance by the mort- 
gagor-or any other person: no default or wrongful act on the part 
of the mortgagor, as described in section 68 (4), 3 is required as a 
condition’ necessary for the right described in section 68 {c) to 
accrue to the mortgagee, 

Now, in this case the plaintiffs-appellants rely on document, 
Exhibit E, by which the defendants-respondents or their ances- 
tors agreed to a further charge of Rs. 500 upon the canal in question,. 
together with certain specified land, They undertook to repay the- 
{ll amount borrowed to date upon these properties, and they 
further agreed to pay alithe moneys due to the -plaintiffs-appellants: 
in the event of any interference on the part of coheirs, strangers,. 
Government or previous owners. There was therefore not merely 
an equitable right to relief under section 68, Transfer of Property: 
Act, but there was an express contract in writing, and it was on. 
this the. plaintiff relied. It is not disputed that Government has- 
taken possession of the canal, which would seem to have formed: 
the most valuable part of the mortgaged property, There can: 
be no. doubt that the plaintiffs-appellants- were entitled to bring: 
a'suit for their money; but I do not consider that Article 120,. 
Schedule Il, Limitation Act, applies. That article prescribes the! 
limitation in the case of a suit for which no. period of limitation is 
provided elsewhere in the schedule, It appears to me that 
Articles 115 and. 116 are clearly applicable, according ‘as the con- 
tract is not. or is in writing registered, and that in the present case: 
_ the contract not having been registered, the former article applies- 
_ and the period of limitation is three years. Article 132 clearly- 
cannot apply, as the suit is not “-to raise money charged on im- 


movable property out of that property (1).” Thecase of Unicha-- 


man vs. Ahmed Kutti. Kayi and others (2) may be referred to: 
as also that of Kaller Roy vs. Ganga Pershad § ingh (3). 

Briefly stated it would appear that where’ a mortgagee’s right. to- 
sue for his money is a Fight < arising from a contract. between the: 





(1) Rivaz on. Limitation, 6th Edition; P- ‘315. 
Wt LER:, 21, ‘rae 1 242. matt : 
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Nea Tox parties, Articles 115 aud 116, Schedule I, Limitation Act, apply, 
vy, but when it is an equitable and not acontractual right the 
ue E article which applies is 120. 
sent: The cause of action in this case clearly arose not later than 
April-May 1907, while the suit was not filed till May rg11. The 
suit must therefore be dismissed, and the appellants must* pay 
respondents’ costs in all Courts. I may add that the finding of 
the Courts below wasclearly unjust to the parties upon the 
merits, The defendants who jointly signed the agreements sued . 
on were jointly and severally liable for any money found due by 
them thereon, while those wh» were sued as legal representatives 
of the executaats were similarly liable in their representative 
character, 7.2. to the extent of the property of those executants in 
their possession, 





Civil Revi- Befora L. H. Saunders, Esq., 1.C.S. 
sion No. 14 | | 
uw! 1913. NGA THA WIN, AGENT OF } ,. {NGA SAN, AGENT OF 
Grch 17th iy Ya KUN. | re ail Mit-Pwa MI, - 
| Mr.-R, C. F Swinhoe for Applicant. ' Mr. C. G, S. Pillay for Respondent. 
Penal Code—193- : | 
Criminal Procedure—195. ~ —" 


Held—that an order sanctioning a prosecution under section 193, Indian 
Penal Code, should not leave the person against whom the order is made in 
“doubt as to the charge which he will be expected to meet. 

As a general rule proceedings with a view to the prosecution of a witness 
for giving false evidence should not be taken, until a conclusion has-been 
come to by the Magistrate or Judge conducting the trial in which the false 
evidence is supposed to be given upon the evidence given therein. 

Held also—that in an enquiry preliminary to the granting of sanction to 
prosecute a witness for giving false evidence, although the respondent is 
not upon his trial on a criminal charge, yet he is in the position of a person 
accused of committing an offence, and therefore his examination should not 
be on oath nor should he-be cross-examined, 

Bulwant Singh vs. Umed Singh, 1.L.R., 18 All., 203. 

Nga Paw U ys, K.-E., U. B. R., 1907—-09, Cri. Pro., x. 

Swaminadhan’s Code of Crl. Pro,, p. 361, Note r. 

‘The Additional Judge of the District Court having granted 
sanction to prosecute the respondent upon the application of the 

present applicant upon charges under sections 193 and 476, 

Indian Penal Code, the Divisional Judge in appeal revoked this 
sanction and the applicant now applies to this Court for a 
revision of the order of the Divisional Judge. et oes 
The Divisional Judge has pointed out that section 476, Indian 
Penal Code, which refers to the counterfeiting of a mark used 
for the purpose of authenticating a document was not applicable 
to the circumstances of the case. This appears to be correct. 
_ The respondent was apparently accused of haying forged a docu- 

ment, an offence punishable under section 467, Indian- Penal - 
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Code. If there had been a simple and obvious clerical error, I 
think it would have been competent for this Court to correct it, 
‘but it does not appear that this was the case. Throughout the 

roceedings section 476 was referred to and not section 467, 
The Judge found that section 471 of the Indian Penal Code, 
which was also referred to in the application for sanction, was 
not applicable. Even assuming that section 476 was throughout 
a clerical error for section 467, itis clear that no sanction is 
necessary under section 195, Code of Criminal Procedure, for a 
prosecution under either section 467 or section 47¢, Indian Penal 
Cede. Sanctioa therefore was superfluous and unnecessary, and 
this part of the order need not be further referred to 

The Divisional Judge revoked the sanction granted to prose- 

cute the respondent under section 193, Indian Penal Code, partly. 
-on the merits, as he thought it possible that there had been no 
deliberate perjury, and partly because the order of the Additional 
Judge did not state specifically what false evidence was given or 
fabricated. Section 195, sub-section (4), which is quoted as the 
authority for requiring the false evidence to be specifically stated 
dn the order of sanction, doeS not however appear to me to justif 
this view. It lays down that the sanction may be in saaeral" 
terms ard “shall, so far as practicable, specify the Court or other 
place.in which and the occasion on which the offence was com- 
initted.” Nor do there appear to be any rulings of this Court 
which justify the view taken by the Divisional Judge, and it is 
not difficult to imagine circumstances in which a sanction might 
be a perfectly proper sanction without setting out the actual 
-words in which it is alleged the offence was committed. 


It has been held that an application for sanction must set out 
-in detail the statements alleged to be false(1), and it is clearly 
tight that this should bé so, - , 
But there is a long series of ralings of the Indian Courts, and 
it is certainly in accordance with the requirements of justice that 
the order of sanction should not be a vague order leaving the 
accused in doubt.as to the charge which he will be expected to 
meet, and in the case of a long deposition containing statements 
alleged to be false, it is particularly desirable that some indication 
-should be given. of the portions of the deposition so alleged to be 
false(2).. In the present case the deposition of the respondent 
fills ten pages in the copy filed, but the particular part of the 
: désposition which is alleged to be false is not set out in the 
order of sanction. The respondent. was examined on oath by 


Nea Ta 
WIN 


PT. 
Nea San, 


the Judge in the course of this enquiry, and the Judge has found ~ 


that he has made false statements in that examination. I think it- 
‘would be impossible for any one to gather exactly from the order 
-of the Additional Judge what the charge against respondent was. 
He is supposed to have forged a document in the interests of his 





(x) 18 AIL, 203. | ; 
(2) Swaminadhan’s Code of Crl. Pro,, roto, p. 361, Note 1. 
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wife who was defendantin the suit in respect of which these pro- 
ceedings have beeri taken, and to have given false evidence to sup- 
port the forgery. But it seems clear that the document must have 
been written long before he married this wife and ata time when: 
he cannot have had, or have expected’ to have, any interest in the: 
property in suit. The order of the District Judge is confused and. 
involved, and it is impossible to ascertain exactly what. it is that 
he considered the respondent ‘had done. ih 
But. apart from ‘this, the procedure of the judge appears to- 
have been open to grave objection. Upon receipt of the appli-- - 
cation for sanction he issued notice to the respondent to show 


cause, and upon the respondent appearing in Court he placed. 


him upon oath and allowed him to be cross-examined as to his 
‘previous statements. It was pointed outin Nga Paw U vs,. 
K.-E.{1) that it is opposed to the spirit of the law that a person: . 


-accused ‘of an offence should becalled upon to make astatement 


on oath. further the examination of the respondent and the - 
other witnesses- who were examined in the enquiry, took place 
while the civil suit -tn which the offence is said to have been. 


committed was being tried, the order-of sanction bearing the same 


date as the judgment disposing of the suit. I think it may be: 


‘faken as a generxal rule that proceedings with a view to the. 


prosecution of a witness for giving false evidence should not be 

taken until a conclusion has been come to by the magistratc.oi 
judge conducting the trial in which the false evidence is supposed 

to:be given, upon the evidence given therein. Any other course- 
is clearly open to seriousobjections. It is the duty of a judge: 
trying a civil suit, for example, to consider the evidence asa 

whole, and if each of the parties is to be at liberty to apply for’ 
sanction to the prosecution of witnesses, and if enquiries ‘were to- 
be conducted upon each application simultaneously with the trial 
of the suit, itis difficult to see what limit could be set to the con-- 
fusion which would arise and the amount of prejudice which would. 
be imported, A party would be at liberty in that case by merely” 
filing an application for sanction to prosecate a hostile witness to: 


embarrass‘seriously his opponent's case,” | eatery, haga. 

_ The judge appears to have treated the enquiry preliminary to- 
the granting “of sanction as if it were a civil suit itself between: 
the applicant and respondent, and has. not merely allowed the: 
respondent to be éxamined and cross-éxamined upon oath, but’ 


_ has ‘required'the respondént to pay the costs of the enquiry. It 


is ‘clear that although the respondent is‘rot upon his trial upon a: 
criminal chargé, in being required to show cause why he should. 
“accused of committing an offence. His examination therefore: 


_ should not be on ‘oath, nor ‘should he be cross-examined, but any” 


questions putto him should be put with the object of enabling him. 
to explain the circumstances which appear to require explanation.. 


+,» (1) UB. Ry 1907-99, Cel. Boi, p. 1c 
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Nor should the respondent be required to pay the applicant's 
costs. Though the enquiry is held by the judge in his capacity 
as such, when the offence is committed in a Civil Court, the 
enquiry is for the purposes of section i95, Code of Criminal 
Procedure, and there is no authority for granting costs. _ 

I decline to interfere with the order of the Divisional Judge. 
The order of the Additional Judge of the District Court requir- 
ing the respondent to pay the applicant’s costs is set aside. 





Before L. H. Saunders, Esq.,1.C.S. 
NGA PO HAN vs. K. E, 
Mr. S. Muerji—for Applicant. 
Criminal Procedure,—367, 424. 

Section 424 read with section 367, Code of Criminal Procedure, requires 
the judgment in appeal to state the points for determination, the decision 
thereon and the reasons for the decision. Where the Appellate Court 
arrives at a different decision from that of the trying Magistrate as to the 
facts the judgment should indicate the reasons for arriving at that decision. 

The applicant was convicted by the Township Magistrate, 
of the theft of certain property by house-breaking, not 
because any of the property was found in his possession, but 
because a single witness said he saw him near complainant's 
house about the time the offence was committed, and because 


his Co-accused stated that he was the culprit, and that he, the - 


‘co-accused, had been given the stolen property by the applicant. 
The Sessions Judge on appeal found that it had been con- 
clusively proved that part of the stolen property was found in 
appellant’s house, and he was implicated by the confession of 
his co-accused. The solitary remark “I can see no reason to 
‘suspect the evidence as regards the finding of the property” does 
not in the circumstances appear to be a sufficient compliance 
‘with the provisions of the Code of Criminal Procedure as to what 
a judgment should contain. Section 424 read with section 367, 
Code of Criminal Procedure, requires the judgment in appeal 
to state the points for determination, the decision thereon and the 
reasons for the decision. The trying Magistrate went very care- 
fully into the circumstances attending the search and the finding 
of the property, and recorded a definite decision that the appli- 
«ant could not be_held responsible for the property found, [t is 
clear that, if the view taken by the Magistrate. was correct, the 
conviction was extremely doubtful and the judgment of the 
Appellate Court should have shown some appreciation of this 
fact, and some reasons for coming to a different decision, The 
-Magistrate believed fhat one Maung Se, to whom some of the 
“stolen property belonged, who was related to the complainant, 
and more distantly to the 1st accused, had been to the appli- 
<ant’s house shortly before the search and while the applicant was 
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in Police custody, and it is clear that his doing so was. not satis- 


factorily accounted for and was, in the circumstances, extremely 


_ suspicious. Thestolen property moreover was found not by any 


of the searching party in the. first instance. While the searchers 
were inside the house, the complainant, who was outside, called 
out that a bundle had fallen down, and on going to the spot a 
bundle containing the stolen property was found. It was said to: 
have fallen from a rickety and. dilapidated Ke/a, or swinging’ 
door, an unlikely place, asthe Magistrate pointed out, on which 
to keep small articles of jewellery. {agree with the Magistrate: 


that there was good reason for supposing that these articles were 


planted. — Ae, 
Apart from the finding of these articles the conviction. 


. cannot be sustained on the other evidence, The conviction and. 


sentence are set aside and the applicant is acquitted. 


Before L. H. Saunders; Esq., 1C.S. 


KE. v, NGA PO THA AND 9 OTHERS. 


Evidence—3o, 114 (b),133, 

Foint triales What constitutes a—. . 7 

Effect of confession being taken into consideration against a co-accuscd.. 

_. OE. v. Chinna.Pavuchi and others,1.,.L. R., 23 Mad.,. 151. 
QO. E, v. Pahuji and one, 1. L. R., 19 Bom., 195. 
_ Empress v. Ashootosh Chuckerbutty, 1. L. R., 4 Cal., 483. 
Nga Po Myav. 0.4.,.S. J. L: B., 1872—18 2, L., p. 3°8. 
Limperor v. Kehvi, 1.L. R., 29 All., 434. , 

Of eight:-accused who have been convicted in these proceedings 
seven have appealed. The appeals may.be dealt with together. 
Those of Nga T6k Paw, Nga Po Tha, Nga Po Zénand Ma Chit can 
be briefly disposed of. .Dacoited property was found in the posses~ 
sion of the first two very shortly after the dacoity. The third man, 
NgaPo Zén, wasarrested and his wife was seen to leave the house 
immed lately ; an attempt was made to stop her, but she persisted 
and was followed, and three articles which have been identified as 
part of the dacoited property were dropped by her. There can: 
be no doubt. that the Sessions Judgé was justified in holding that 
this property was in possession of Maung Po Zén, and that Ma 
Chit attempted to conceal or dispose of it. There is other 
evidence connecting these persons with the dacoity : for instance, a 
khaki coat was found hanging in‘Po Tha’s house, and one of the 
dacoits was shown to be wearing a khaki coat at the time of the © 
dacoity. There is evidence that the three.men were absent from. 
their houses at the time of the dacoity, and there is the evidence of 
Po Hte,Maung Than, Maung Pa and Maung Po Tha that they- 
were at the house of accused, Po Aung, the day before the dacoity 


and took Po Aung to the dacoited village. The latter evidence will. 


be commented on again ; as corroboration of the case against these: 
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accused there is no reason why it should not be believed. And 
finally there is the confession of Maung Po Aung which I shall 
hold may be taken into consideration against his co-accused and 
which implicatesjthe three men. The Sessions Judge has examined 
the defence evidence carefully, and 1 agree with him that it is 


impossible to accept it as proved that these men were able to — 


account for their movements at the time of the dacoity. The 
sentences were appropriate and the appeals are disraissed in the 
case of Nga Ték Paw, Nga Po Tha, Nga Po Zon and Ma Chit. 
The case of the other appellants is ona different footing. 
No dacoited property was found in their possession. The 
accused Nga Po Aung made a full confession which he adhered to 
throughout, and there is no reason to suppose it is untrue. He 
pleaded guilty in the Court of Session, and the first question 
which appears to arise is whether he was being jointly tried with 
_ the other accused who did not plead guilty, so that his confession 
could be taken into consideration against them under section 30, 
Evidence Act. The decision of this question appears to depend 
upon whether the Sessions Judge accepted the plea of guilty or 
not, and the test to be applied would seem to be whether in fact 


the trial proceeded as against the accused who had pleaded guilty 


as if he had not done so, 2z.e., whether, for instance, he cross- 
examined or was given the opportunity of cross-examining the 
witnesses, whether he was examined himself {and in a case where 
there are assessors whether their opinion was taken as to his 
guilt). Thecases of QO. #. v. Chinna Pavuchiand others (1) and 
O. E.v. Pahuji and another {2) may be referred to, In the former 
case it was pointed out that when an accused person who has 
pleaded guilty is left in the dock merely to see what the evidence 
will show as against him, though the Court intends ultimately to 
convict him upon the- plea of guilty, it would not be fair to allow 
-his confession to be considered as against his co-accused, ‘for that, 
in effect, would. be to comply with the forms of justice while 
violating it in substance. : 

_ Inthe present case the accused, Nga Po Aung, did not as a 
fact cross-examine any of the witnesses. He was however ex- 
amined at the end of the prosecution case, and was-asked whether 
_ be wished to call any witnesses, and declined to doso. I am inclin- 
ed to think that it-may be taken that in this case the Sessions 
Judge preferred not to act upon the plea of guilty, but proceeded 
to take the evidence just as if the plea had been one of not 
guilty, ultimately deciding the case upon the whole evidence 
including the accused’s plea. If that isso, there can be no doubt 
that the trial was a joint trial-within the meaning of section 30 of 
the Evidence Act... - 

_ The next question is whether the confession of the accused, 
Nga Po Aung, together with the evidence of the witnesses was 
sufficient to justify the conviction of the three appellants. 





(1) LL.R. 23 Mad., rsr.- . (2) LL.R. 19 Bom., 195- 
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There appears to be some difference of opinion as to the 
meaning to be given to the words “ may take into consideration ” 
ia section 30, Evidence Act. That the confession, where it is 
admissible, is ‘ evidence” in the case is not open to doubt—E£m- 
press v. Ashostosh Chuckerbuity (2). But it is not the evidence 
of a witness, and there is a marked difference of opinion as to the ~ 
value which should be placed on it, Inthe caseof Nga Po Mya 
v. Q.£. (4), as in the Calcutta case quoted, the view appears 
to be taken that the confession of an accused person must 
be assumed to be of less probative value as against a co- 
accused than the evidence of such an accused examined asa 
witness. Section 123 of the Evidence Act expressly provides that 
a conviction is not illegalmerely because it proceeds upon the 
uncorroborated testimony of an accomplice, but illustration (4) to 
section 1140! the sume Actand the general practice of the Courts 
indicate that, at least as a general rule, the testimony of an 
accomplice requires corroboraticn. Whether the difference 
between the two kinds of evidence is such as to justify the remarks 
in the case of Empress vy. Ashootosa Chuckerbutty that “a con- 
fession by prisoner A, which involves the guilt of prisoner B, is 
of itself, unsupported by other testimony, evidence of the weakest 
possible kind against 1,” and again that a “ confession will not 
legally suffice when corroborated by other facts of which evidence 
is offered, unless those facts are such that, if believed to exist, -, 
they would of themselves suffice to support a conviction,” or 


_whether the view taken in Emperor v. Kekrt(5) is’ correct, it 


is not perhaps necessary to venture an opinion. The fact that 
an accused person who makes a confession is not on oath and is 
not subject to cross-examination must be taken into consideration, 
and, even admitting that a confessing prisoner “‘ has brought him- 
self within the penalty of the law, and the further fact that the 
statement is made inthe presence and hearing of the co-accused,” 
I think it must be conceded that ordinarily a confession does not, 
and should not, carry the same weight as the evidence of the 
same accused would carry if he were examined as a witness. 

The general rule would seem to be that.each case must be 
considered on its merits, and that the Court must decide, after 
the most careful consideration of the effects of a coufession 
coupled with the other evidence on the record, whether the degree 
of proof referred to in section 3 of the Evidence Act has been 
reached or not. ; 

Applying these principles to the present case, it appears that 
the convictions of the remaining three appellants rest upon the 
confession of Nga Po Aung, coupled with the evidence of four 
witnesses, The statements of Maung San E and Maung Pye in 
Court that they thought some of the dacoits resembled these 
appellants are clearly of no value. . | 





(3) LL.R.,4¢ Cal, 483%) S.J. L, B. 1872—1892, I, p. 388. 
()LL.R,29Al44 
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Nga Po Aung when he first confessed knew only the name of 
one of his fellow dacoits, Nga Po Tha. Thereis no admissible 
evidence as to why the other accused were arrested, and the fact 
that some of them were found to have dacoited property in their 
possession, is no evidence of the truth: of his confession as 
against the other accused, Jt is not shown that he identified the 
appellants at any formal parade and, as far as the identity of these 
appellants is concerned, his confession is not, | think, of very 
great value. | 


It is supposed to be corroborated by the evidence of Maung Pa, 


and Maung Po Tha, r:thand 12th prosecution witnesses. But 
these two persons did not know any of the accused before. They 
saw them for a few minutes only in Maung ‘Than’s house, and, 
though they profess to have picked them out at an identification 
patade, Maung Pa said in Court ‘ [ cannot say the six accused be- 
fore the Court are the mén I saw,” and Maung Po Tha said that 
the five men identified by him were not mixed up with other men, 
Maung Pa’s evidence beforethe committing Magistrate shows that 


his identification was valueless, and it was discarded by that Magis-~ 


trate, The two witnesses who do definitely identify the appellants. 
ate Maung Than and Maung Po Hte. They:are father and son, 
and Maung Than is Nga Po Aung’s father-in-law. ‘They all live 
together. To their house, on the morning before the dacoity, 
came all the six dacoits, and were fed. Nga Po Aung says he 
did not want to go with the men, but Maung Than told him to do 


so. After the dacoity the men came back and apparently hid in © 


the bed of a stream close by, while Maung Po Aung went to 
the house and got a meal cooked for them, which he and Maung 
Po Htecarriedtothem. Nga Po Aung showed the booty which 
he had got at the dacoity to Maung Po Hte, and told Maung 
Than of his having got it, before the police came onthe scene. 
Maung Than was not asked whether he knew the men before 
or why he fed them : there was in fact no effective cross-examina- 
tion of either this witness or Maung Po Hte. I have very 
little doubt that they knew perfectly well of the contemplated 


dacoity, and actively assisted the dacoits—before the dacoity 


by feeding them and, afterwards, by harbouring and feeding them, 
The evidence against the th-ee appellants is then reduced to this— 
that Nga Po Aung, who did not know them before, in his confes- 
-.. Sion said after their arrest that they were concerned, and that his 
_ father-in-law and brother-in-law, who were accomplices, said they 
were of the parly which went’away with Nga Po Aung and after- 
wards. returned with him, I do not think it would be safe to 
convict on,.this evidence, It is clearly possible that names. may 
have been substituted for these of the actual. dacoits. The 
evidence of Maung Pa and Maung Po Tha is, as noted abové, so 
‘weak as to be practically useless: the only evidence which 
remains is that of accomplices and, as against the appellants, I do 
fot think it can be trusted. The appeals of Nea Kyaw Din, Nga 
-‘Taung: Gyi and Nga Po Nge are allowed, the convictions are set 
_ aside and they are acquitted, | 
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Before H. E, McColl, Esq., 1.C.S. 


=, § NGA NYAN HLAING. 
MI SAW ME 0.4 NGA PO PYAING. 


Mr. S, Mukerjee—for Applicant, 
Mr. F. C. Chatterjee—for Respondents, 


Nature uf suit that may be brought under section 79, Probate and 
Administration Act. 


Potnted out—ithat a person bringing a suit under section 79, Pro bate 


' and Administration Act, cannot sue merely to recover the loss which he has 


himself sustained owing tothe maladministration of the estate, but m ust 
sue as trustee for all persons interested in the estate, | 

One Ma Pie Go obtained letters-of-administration to the 
estate of her son and daughter-in-law and executed a bond in 
favour of the District Judge for the due administration of the 
estate. The Defendants‘Respondents executed that bond as 
sureties. 

The Plaintiff-Applicant having obtained a decree against the 
estate proceeded to execute it, but only obtained partial 
satisfaction. She then applied to the District Judge for a sum- 
mary order directing the Defendants-Respordents as sureties to 
pay the balance. 

Instead of at once rejecting this application, which I am 
surprised to find was signed by a pleader, the District Judge 
held an enquiry and came to the conclusion that there had been 
a breach of the conditions of the bond and directed the Plaintiff- 
Applicant to bring asuit onthe bond. The Plaintiff-Applicant 
then brought a suit against the Defendants-Respondents for the 
balance of the decretal amount still due to her without making 
Ma Pin Go a Defendant and without filing the bond or even 
alleging that it had been assigned to her, The Township Judge 
in whose Court the suit was brought accepted a copy. of the 
bond instead of the original and treated the District Judge's 
orderon the Miscellaneous Application as an assignment and 
proceeded with the suit. He found that there had been a. 
breach of the conditions. of the bond and granted Plaintiff- 


Applicant a decree, 


On appeal the learned Additional Judge held that there had 
been no assignment of the bond and that the suit was not 
maintainable. _ He accordingly reversed the decree and dismissed 
the suit. 

The Plaintiff:A pplicant has now applied for revision to this 


It is clear that the Township Judge haa but a hazy notion of 
the procedure to be adopted in cases of this sort and of the 
nature of the suit that may be brought after the assignment of a 
bond under section-79, Probate and Administration Act. 

I have’ examined the administration proceedings and find 
that the original bond ‘is filed in them and { that it aie not hie 


UPPER BURMA RULINGS. 175 





assigned. As the learned Advocate for the Respondents has 
pointed out, the’assiznment of a bond under secticn 79, Probate 
and Administration Act, is not a merely formal act. It can only 
be done on application by petition and on the Court’s being 
satisfied that there has been a breach of the conditions of the 
bond, and then it is to be done on such terms as to security, 
payment into Court and so onas the Court may chink fit, and of 
course there must be a legal assignment of the bond under the 
signature of the Judge. In the present case there was no appli- 
cation for an assignment. The Bistrict Judge does not appear to 
have applied his mind to the provisions of section 79, Probate 
and Administration Act, at all and there was no assignment. 

By executing the bond the Defendants-Respondents rendered 
themselves liable to the District Judge for the breach of any 
condition of the bond, but until that bond is legally assigned they 
are liable to no one else. 

Then again, as! have said above, tte Township Judge is 
clearly ignorant of the nature of the suit which an assignee of 
such a bond is entitled to bring. He cannot sue merely to 
recover the loss which he himself has suffered from the mal- 
administration of the estate. He has to sue in a representative 
character as the trustee of al! persons interested in the estate to 
recover the {ull amount of wastage. 

The suit was utterly bad and was rightly dismissed by the 
Lower Appellate Court. 

The application is dismissed with costs. 


| Before HE, McColl, Esq. 1.C.S. 
MI EIN Zi v. MI NI AND ONE. 


Mr. ¥. C. Chatterjee—for Appellant. 
Mr, A. C, Mukerjee—fur Respondents. 
Limstation— 5-17—232. 
Civil Procedure—Order XXII. 
An amendment that would deprive 2 party of the defence of Limitation 
should not be allowed. 

Thakur Rajhmalhji vs. Shah Lal, 1. L. R., 19 All., 330. 

Mallikajuna vs. Pullagga and others, 1. L. R., 16 Mad., 319. _——- 
Alagappa Chetty ws. Vellian Chetty and another, 1. L. R., 18 Mad., 33. 


Originally the Plaintiff-Appellant sued one Ma Naw Za for 
the piicenesion of some land.and won her suit. Ma Naw Za 


appealed but died before the appeal was disposed of and her 


legal representatives were brought on tothe record and continued 


the appeal and were successful. Then on the 23rd April 1912 
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the present appéal was filed in this Court, the name of the 
Respondent being given as Ma Naw Za. The’ appeal was not 
admitted at once, “but on the 24th June tor2 after the Plaintiff- 
Appellant's Advocate had been heard, the roth December 1912 
was fixed for the hearing. Onthe 17th July 1912 the Plaintiff- 
Appellant through her Advocate filed an application, in which it 


was stated that the Respondent, Ma Naw Za, had died, the dafe of 


her death not being mentioned, and that Ma Ni and Maung Tun 
Myin were her legal. representatives, for these persons to be ‘substi- 
tuted as ‘Respondents for Ma Naw Za, Notices were then issued. 
to these persons that objections would be -heard on the roth. 


‘December 1912 and on that date objections were made anda 


date was fixed for their hearing and they have now been heard. 
It is urged on behalf of the legal representatives of Ma Naw 

Za that there is no proper appeal before this Court as Ma Naw. 

Za died before the appeal was filed and that therefore her legal: 


_ representatives ‘cannot be substituted for her. On the other hand 


it is urged on behalf of the Plaintiff-Appellant that there has been’ 
merely a misdescription of the real Respondent:and that.an érror 


of this:sort ‘may be rectified. It has also been argued that if such 
an error may not be rectified an Appellant will be at a loss what 


to. do; if he is unable to discoyer who are the legal representatives 
of a deceased ‘person, against whom-he would “have had a right 
of appeal! but for his:death, within the Peried allowed by law for 
filing the appeal, 
fei is clear that there:is here.no question of abate ment, Order : 
XXII of the 1st Schedule of the Civil Procedure Code does not 
apply at all, The appeal was preferred against a person who 
was already dead and therefore there could be no substitution of 
parties, there never. has been a. Respondent in-this appeal. In 
many cases an appeal is looked upon as a continuation of a suit 
and is included in the term, and similarly a second appeal may be-- 
in ‘certain instances Considered a continuation of ‘the suit or of 


- the first appeal. But I do not think that because Ma Naw Za’s. 


legal representatives were brought on tothe record of the Lower 
Appellate Court .they can therefore be considered to have been. 
by implication made Respondents in this appeal. If that con- 
tention were maintainable—and [ understand that it has been. 
actually made—the’ legal representatives'of'a deceased litigant: 
could not feel safe for a very considerable time. Unknown to 
thei’ ah appeal might be filed and from one cause or another. 
drag on fora year-or.two without being heard, and then when 
perhaps the legalrepresentatives had lost the means of successfully : 
fighting the appeal they might be called upon to resist it, Section. 
22 of the-Limitation Act does not apply to appeals and. therefore 
would be no safeguard in such a case. 

‘-The learned Advocate for the Plaintiff- Appellant has urged ; 


| that the error should be rectified, because .otherwise an injustice, 


will be done owing to the law of: limitation, But it is’ precisely 
because a rectification ofthe error would deprive the legal repre-. 
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sentatives of the benefit which has accrued to them from the law 
of limitation that the rectification asked for cannot be permitted. 


[f the Plaintiff-Appellant could-plead good cause for the mis- 
take, her proper course would be to file a fresh appeal against Ma 
Naw Za’s legal representatives and claim exemption from limitation 
under section 5, Limitation Act. Inthe present case it seems very 
doubtful whether she could plead good cause, but it is not necessary 
to consider the point as it does not arise. Theonly way in which 
the error made could be corrected in these proceedings would be 
by an amendment of the memorandum of appeal. Amendments 
have been allowed when there has been a misdescription of parties 
e.g. in Thakur Rajhmalhj¢ vs. Shak Lal (1)a suit had been 
brought in the name of an idol, and on appeal the manager of the 
temple was substituted, but where such an amendment would 
debar a party from pleading limitation an amendment will not 
‘be allowed. Thus in Mallikajuna vs, Pullagga and others (2) 
the suit was ‘brought against persons who were already dead. 
The suit was dismissed. The Plaintiff appealed and sought leave 
to amend the plaint by substituting for the names of the dead men 
those of their legal representatives as against whom the suit would 
then have been barred by limitation. It was held that the amend- 
ment should not be allowed as the proposed Defendants would be 
likely to be precluded from pleading limitation, Again in 
Alagappa Chetty vs. Vellian Chetty and another (3) the suit 
was brought in the name of one only ofseveral partners, and it 
was held that the suit was not maintainable in the absence from 
the record of the other partners, and further that by reason of the 
fact that the amendment might deprive the Defendants of the 
defence of limitation and of the other circumstances in the case 
the Plaintiff should not be allowed on appeal to amend the plaint 
by bringing his partners on to the record. These cases are not 
absolutely similar to the present one because in them the mistake 
was made in the first Court, but they are nevertheless good 
authority for holding that an amendment that would deprive a 
party of the defence of limitation should not be allowed, It is 
to be noted that an amendment of this kind in a Court oi first 
instance would by virtue of séction 22, Limitation Act, not affect 
limitation, 

It has been asked what an Appellant is to do if he is unable 
to discover the names of the legal representatives of a person 
‘ against whom he had a right of appeal and who has died before 
the appeal was presented, Such a case is not specifically provided 


for in the Limitation Act though provision is made in section 17. 


in the case of suits and applications, but no doubt if the Appellant 
had used reasonable diligence in endeavouring to discover 
who the legal representatives were, the facts would be held to be 
sufficient cause under section 5, Limitation Act. 





(1) I. L, R., 19 All, 330. | (2) I. L. R., 16 Mad, 319. 
(3) 1.-L. R., 18 Mad,, 33 ; ’ 
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“Mr Enw Zt. I am therefore of opinion that an amendment should not be 
- 9. © allowed and that the appeal must fail as there is no Respondent 
MtNt before the Court. 3 ae 


Permission to substitute the names of her legal representatives 
for Ma Naw Zais therefore refused and the appeal is accordingly 
dismissed. — . iG 

The Plaintiff-Appellant will pay the costs incurred by the legal 
representatives. Advocates’ fee one gold mohur. 


Coiba - Before H. E. McColl, Esg., 1.CS. 


Appeal No. | 
og ae NGA YA BAW AND ONE v. NGA BYA. 
1913. | Mr. 5, Mukerjee—for Appellants. 
— Mr. C. G. S, Pillay—for Respondent. 
| Morigage. 


Held,—that when oné co-heir mortgages undivided ancestral property 
a suit by another co-heir to compel partition of the mortgage-money is—in 
the absence of any agreement for partition—not maintainable. - 


Harmukhgaurt v. Harisukprasad, 1.L.R., VIL Bom., rot. 
Mauchlal y, Shivlal, 1.L.R., VIII Bom., 426. 
Ramdin v. Kalha Pershad, 12 1.A., 12. 


The Plaintiff-Respondent sued the Defendants-Appellants to 
compel them to give him a share of money received by them on 
the mortgage of two pieces of land, which they alleged were 
undivided ancestral property in which they had a right to share. 
The mortgage-money on.one piece of land was received in 1902 
and on the other in 1909, | a 

The Defendants-Appellants contended that the Plaintiff- 
Respondent had enjoyed no benefit from the lands for the last 
30 or 40 years and that the suit was barred by limitation, 

Part of the Plaintiff-Respondent’s case was that the Defen- 
dants-Appellants had given him Rs. 75 in 1271 in part payment 
of his share, and the Courts below held that as the Defendants- 
Appellants admitted having given the Plaintiff-Respondent a sum 

-of Rs. 50 to enable him to go to Lower Burma.the burden was 
on them to prove that this Rs..50 was not paid as part payment 

“of a share of the mortgage-money, that they had not discharged 
‘the burden and that this payment saved limitation. They agreed 
in decreeing a share of the mortgage-money to the Plaintiff- 
Respondent, but differed as to the amount the several Defendants 
should pay. | yd ae | eee 

The Courts below of course erred in throwing the burden of 
proof upon the Defendants-Appellants. If Plaintiff-Respondent 
wished the Court to believe that the Defendants-Appellants had 
paid him Rs. 75. or Rs,.50 as part of his share of the mortgage- 

_money it was for him to prove that it was paid assuch, = =§s_—™ 

They also. went wrong in assuming that such a payment 

“would save limitation, In the first place the sum for which 
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Plaintifi-Respondent was suing was notadebt and therefore 
section 20, Limitation Act, had no application at all. In the next 
place, if Plaintiff-Respondent had been suing for a debt, payment 
of part of the principal would not affect limitation unless the 
fact of the payment appeared in the Defendants-Appellants’ 
handwriting. Finally the part payment of the principal of a 
debt cannot revive the debt once it has become time-barred. 

The next questions to consider are whether the suit was 
maintainable, and, if so, under what Article of the rst Schedule of 
the Limitation Act it falls. 

For the Defendants-Appellants, it is urged that if the suit be 
maintainable at all the limitation is either three years, Article 
62, or else six years under Article 120, 

For the Plaintiff-Respondent it is suggested that the suit was 
to enforce payment of money charzed on immoveable property, 
and that the limitation is twelve years under Article 132. 

I think it is clear, however, that this Article has no application. 
it appears to me to provide for cases brought by the person who 
has the charge. For instance, if a simple mortgagee® paid 
Government Revenue on the mortgaged property in order to 
prevent its being sold by auction, he would have a charge on the 
property for the amount paid and he could sue the mortgagor to 
enforce payment, and his suit would fall under Article 132. 

It was held in Harmukhgauri v, Harisukprasad (1) and in 
Mauchlal vy. Shkzvlal (2) that this Article did not apply toa 
suit by on co-sharer in a vatan against another co-sharer who 
has received the Plaintiff's share, Further it was held by the 
Privy Council in Ramdin v. Kalha Pershad{3) that this Article 
‘only ay ps in suits to enforce payment of money out of property 
_ on which it is charged. 

So that J think it is clear that if the Plaintiff-Respondent had 
any right to share in the mortgage-money received by the 
Defendants-Appellants in 1902 that right has become time- 
barred. . 

But further I do not think the suit was maintainable at all. 
‘On what is the suit based? Not on Contract nor on Tort. I do 
not see how the Plaintiff-Respondent’s right to share in the land, 
_af he has one, can possibly give him a right to compel the 
Defendants-Appellants to give him a share of the mortgage- 


money. In the absence of any allegation of an agreement - 


between the parties, the presumption is that the Defendants- 
Appellants mortgaged whatever interest they themselves had in 
the lands and the mortgage-money is their property. By 


mortgaging their interests in the lands they did not deprive the 


Plaintiff-Respondent of his, if he -has. any. His remains as it 
was before and he can sue to recover it, but the mortgage-money 
which is charged on the Defendants-Appellants’ own interest 





(rt) LLR., VII Bom., ror. | (2) LL.R., VIII Bom., 426. 
(3; 12 LAs, 12. 
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Nea Ya clearly belongs to them and they are not bound to give any 
Baw portion of it to the Plaintiff-Respondent. Iam of opinion that. 


Nos Bri the suit was not maintainable, and accordingly the decrees of the 
Courts below are set aside and the suit is dismissed with costs in 
all three Courts. 

Criminal Before L. H. Saunders, Es me Sn 
Revision : q3 
nae of K.E. v. NGA KYAUK LON anbD SIX OTHERS. 
rs5th August. Criminal Procedure— 1 33 
Held,—that inoculating children upon an outbreak of small-pox by their 
parents did not amount to a trade or occupation which is injurious to health,. 
and consequently the ordérto stop the practice under section 133° of the 
Code of Criminal Procedure was an illegal order. . 
‘The order of the District Magistrate is not a legal order.. 
‘The Respondents were six persons who were reported to have 
inoculated and admitted inoculating their children upon am 
cutbreak of small-pox, They have been ordered to stop this. 
practice under section 133 of the Code of Criminal Procedure. 
The only part of section 133 which could possibly apply is that 
which refers to the prohibition of any trade or occupation which. 
is injurious to health. These persons cannot clearly be saidto be. 
carrying On atrade or to be engaged in an occupation. The: 
order is set aside. - 
In any case the joint proceeding against six persons does. 
not appear to have been justified, 
axe Before L. H. Saunders, Esg., 1.C.S. 
evision - | . . 
No. 569 of © K.E. v0, NGA NYO AND TEN OTHERS. 
+ sth Aacutl: Village Act—19 (1), 
aaa To convict under section 19 (1) of the Village Act, 1907, it is necessary 


to show that the accused had built their houses without the permission of 
the Deputy Commissioner and after the 1st of January 1908. 


The conviction under section 1g (7) of the Village Act is- 
not justified by the evidence. It was necessary to show that the 
accused had built their houses.without the permission of the 
Deputy Commissioner and later than the year 1.908 in which 
year the present Village Act came into force. The old Village 
Regulation did not contain any provisions corresponding to the 
terms of section 18 of the present Village Act. The Magis- 

_ trate states that the houses have been. in existence, he thinks, eight 
or nine years. 8 

The convictions and sentences are set aside and the fines. 
must be refunded. If the prosecution can prove that an offence 
has been committed there may be a new trial, but the accused 
should be tried separately. . | 
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Before L. H. Saunders, Esqg., 1.C.S, 
NGA SEIK os. NGA PU. 


~ Mr. S. Mukerje—for Appellant. 
Mr. C. G. S. Pillay— for Respondent. 
Civil Procedure—X XI, rule 63. 
Court Fees—Schedule II, Articles 17 {). 
Evidence—33, 145. 

In a suit to alter or set aside a summary decision or Order of a Civil 
Court not established by Letters Patent the proper Court-Fee is that pre- 
scribed by sub-section 1 of Article t7 of Schedule II of the Court Fees Act. 

Such a suit should be decided on the evidence tendered and taken in the 
Regular suit and not upon any evidence taken in the summary case. 

R. 4. L. HW. Subramaniam Chetty vs. Maung Maung Pe, U. B. R., 
1897—o1, LI, 355. | 

Pkul Kumari vs. Ghamshyam Misra, 1. L. R., 35 Cal., 202. 

Maung Pu having obtained a decree for Rs, 157-8-o against 
ene Maung Nyo attached certain firewood in execution of the 
decree. In Miscellaneous proceedings Maung Seik applied for 
removal of the attachment on the ground that the firewood 
belonged to him, but his application was dismissed. He then 
. filed a Civil Regular suit in the District Court asking for a 
declaration that the firewood under attachment belonged to him. 
Tuis suit was dismissed and he now appeals, 

The plaint was originally stamped with a Court Fee stamp of 
the value of Rs. 10, but the Judge on the authority of R. M,Z. M. 
Subramantam Chetty vs. Maung Maung Pe {1) required the 
plaintiff to affix stamps according to the value of the property in. 
suit. 
The first ground of appeal is that this order was wrong. The: 
matter has been set at rest by the case of Phul Kumari vs, 
Ghamshyam Misra (2) in which it was held by their Lordships of 
the Privy Council that a suit under section 283 of the Code of 
Civil Procedure of 1882, corresponding to Order XXI, Rule 63 of 
the Code of Civil Procedure, 1908, was a suit in which the proper: 
Court Fee was that prescribed by sub-section 1 of Article 17 of 
Schedule II of the Court Fees Act, namely, Rs. 10 for “a suit to- 
alter or set aside a summary decision or order of a Civil Court. 
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not established by Letters Patent.” This ruling is binding on all | 


Courts in Upper Burma and must be followed. | 

_» The second ground of appeal is that the Lower Court has 
acted contrary to law in using the miscellaneous proceedings. 

against the appellant without having recourse to the procedure 


laid down in the law of Evidence, and the fourth ground is that — 


the Lower Court has erred in overlooking that a regular suit 
under Order XXI, Rule 61 (which is apparently a mistake for 
Rule 63) should be decided on the evidence actually before it. 

There can be no doubt that a Judge is bound in cases of this. 
description to find the facts upon the evidence tendered and taken. 


(1) U. B. R.,.1897—01, II, 355. (2) I. L. R., 35 Call, 202. 
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ae hi in the regular suit and not upon any evidence taken in the sum- 


Om Pv. 


mary case. The evidence taken in the summary case is no doubt 
admissible upon the conditions and for the purposes described in 
the Evidence Act, e.g, wader section 33 previous evidence is 
relevant under certain circumstances, where, for instance, the 
person who gave the evidence inthe previous proceedings is 
dead and cannot be found; or again under section 145 a witness 
may be contradicted, under certain conditions, by previous state- 
ments made by him and reduced to writing. In the present case 
the ‘depositions of the plaintiff-appellant and the judgment- 
debtor in the miscellaneous case have been filed upon the record 
and are shown.as having been admitted by the plaintiff. The 
object of filing these depositions i is not clear, but apparently it 
was to obtain an admission from the plaintiff that the firewood 
was in the possession of the judgment-debtor at the time that it 
was attached. The admission of this evidence was irregular, 
The proper course was to examine the parties or their Advocates 
and ascertain from that examination what their case was. 

The third ground of appeal is that the learned District Judge 


_ was influenced by the appellant's statement in the miscellaneous 


case and has failed to give due consideration to the facts on the 

record. And the last ground is that the finding is against the 

weight of evidence. ! 
As to this,. however, I am unable to see that the District Judge 


was influenced by anything except the evidence actually given and 


recorded in the regular suit. The plaintiff's case apparently was 
that he. had bought the firewood and kept it in charge of the 
judgment-debtor “and though his advocate is recorded 1 to have 
admitted that the firewood was in the physical possession of 
Maung Nyo, the Judge has added *‘ but on Maung Seik’s account.” 
There can, I think, be no doubt froma perusal of the record 
‘either as to aa the plaintiff’s case was or what he was able to 
prove. Iam not prepared to hold that the District Judge was 
‘wrong in his finding. 

It is in evidence (see ‘ie statements of plaintiff’ s tst and 2nd 
witnesses, Maung Ka and Maung Bo Le) that it is not usual for 
any one without experience of the firewood business to deal in 
fuel as the plaintiff claims to have done. 

It is also clear that the plaintiff left the judgment-debtor to 
dispose of the fuel for six months. - Nothing has been paid to the 
plaintiff on account of sales, and no accounts have beea submitted. 

Maung Nyo, the judgment-debtor, was, as found by the Dis- 


- trict Judge, the ostensible owner, and although there is some 


evidence. that the plaintiff found the money for the purchase, it 
is anything but satisfactory, and the actual payments would seem 
to have been made by the judgment-debtor either alone or in 
company with the plaintiff. 

I think the District Judge was justified i in finding that the 
plaintiff has failed to prove that the firewood belonged to him, 
and this appeal is therefore dismissed with costs. 
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Before H. E. McColl, Esq., i.C.S. Cioil and 
: . Appeal No} 

NGA PO THIN zv. U THI HLA. 273 of 19%, 

3 September 
Mr. F.C. Chatterjee—for Appellant. Sth, 1983 


Mr. San Wa—for Respondent. 


Buddhist Law—Ecclesiastical, 
Civil Procedure—g. 


In a dispute between a Buddhist layman and a monk relating to land on 
which a monastery stands a Civil Court has jurisdiction to try the suit on 
its merits; and the proper basis for the decision of the suit should be the 
texts of the Vinaya so far as they can properly be applied, 

Semble.—A monastery dedicated to an individual Buddhist monk does 
not become his absolute property and he can only claim exclusive rights over 
it for 12 years at most, 

Held,—That a gift by a monk whether toa layman or to another monk 
_of a monastery or of a site fora monastery, whether it has been dedicated 
to him personally or not.is invalid. _ 

U Te Za and one v. U Pyinnya, U.B.R., 1892—95, II, 59. 

U Thaidama and one vy. U-Meda and one, U.B.R., 1897—01, II, 42. 

U. Tek Ka and two others v. Nga Tin Byu, U.B.R., 1910, IL, 78. 
Maung Hmén and one v. U Cho and one, U.B.R., 1892—96, II, 307. 
“Maung On Gaing v. U Pandtsa, P.J., L.B., 614. : 
Maung Talékand one v. Ma Kun and two others, U.B.R., 1892—96, II, 78. 


Rhys Davids and Oldenderg’s Translatian of Vinaya texts, 
aR JUDGMENT, 


This is a case of very considerable difficulty as it involves 
questions of the Buddhist Ecclesiastical law. 

Section 9 of the Civil Procedure Code lays. down that the 
Civil Courts shall have jurisdiction to.try all suits of a civil 
nature excepting suits of which their cognizance is either ex- 
_pressly or impliedly barred. And in the explanation to that section 
a suit in which the right to property is contested is declared to 
be a suit of a civil nature notwithstanding that such right may: 
depend entirely on the decision of questions as to religious rites 
or ceremonies. - 

‘InU Te Za and another v. U Pyinnya.(1) which was a suit 
between Buddhist monks relating to a kyaung-taik it was held ~ 
that according to the custom in force before the annexation—such 
‘disputes were decided by the Ecclesiastical authorities, that the- 
Hiutdaw never interfered with such decisions but on the contrary 
lent its aid to enforce them, that the rights which the Ecclesias- 
tical authorities had acquired remained to them after the annexa- 
tion and that the’ Civil Courts should adopt the same practice as. 
the W/utdaw had followed. 


(1) U.B,R., 1892—96, II, page 59. 
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Nea Po InU Thatdama and U Wilathav, U MedaandU Myizu (1) 
Tain “it was held that not only should the Civil Courts be bound by 
vu Te Ht ‘. the decisions of the. Ecclesiastical authoritics in matters within 
* their competence but they should also abstain from deciding 
“points which fall within the sphere of ecclesiastical jurisdiction, 

In these two cases all the parties were Buddhist monks. , 

OU Tetk Ka and two others v. Nga Tin Byu (2) was a case in 
which a laynian had brought a dispute between him and three 
monks before the Thathanabaing, and having obtained an order 
in his favour appiied to the Civil Court to enforce ‘it. {it was 
contended in that case that as the Pliintiff was a layrnan the © 
Ecclesiastical authorities had no jurisdiction. But it was held 
that as the Thathanabaing's order was a pronouncement on the 
religious duties of monks towards the descendants of a faga and 
was directed against. subordinate ecclesiastics, it was an order 
within the Thathanabaing’s competence and should be enforced. 

‘This is clearly not an authority for holding that in a dispute 
between a: layman and a monk the ordinary jurisdiction of the. 
Civil Courts is ousted and a layman-Plaintiff must submit to the: 
jurisdiction of the Ecclesiastical authorities. In the present case 
the Plaintiff who isa layman did not do so but brought a suit in.a 
Civil Court for trial on the merits, the Defendant-Respondent,.who 
is a monktaised no objection to the jurisdiction of the Civil Courts, 
and though the property in suit was admittedly at any cate ong 
religious property | am of opinion that the Township Court had - 
jurisdiction to try the suit on.the merits. mf hiss 

The Plaintifi-Appellant’s case is that the land in suit on 
which a monastery stands was the poggalika property of a monk, 
U Ariza, that a monk,.U Pandawa, who was U Ariza’s pupil 
obtained it as a withathagaha gift and had subsequently given it 
tehim. He sued for possession. | 

The Defendant-Respondent, U Thi Hla, who is living in the 

- aonastery standing on the land raised two inconsistent defences, — 
‘namely, (7) that he and U Pandawa took the land and Ayaung as 

a withathagaha gift jointly and that U Pandawa subsequently- 
made a gift of bis interest to Defendant-Respondent and (2) that 
on the death of U Ariza the property reverted to the original 
donor who again gave it to the Defendant-Respondent as his 
poggaltka property. | 

The Township Judge: found in Plaintiff-Appellant’s favour 
and gave him a decree, ot eit 

The Lower Appellate Court found on the authority of Maung 

- Hmén and another vy. U Cho and another (3) that a monk can 
‘dispose of his poggalzka property during his life-time, but that if 
he fails to do so it reverts to the donor who canselect a successor, 
but that if he fails to do so it becomes thing¢ka property, but he 
went on and found that the land in suit had become fhingtka and 





{1) U.B.R., 1897—o1, IL, page 42. 
(2) U.B.R., rgi0, I, page 78. ; 
(3) U.BR. 1892—9 2 if, Page 397: 
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therefore could not be the subject of a gift. He accordingly set Nea Po 
aside the decree of the rst Court and dismissed the suit. THIN 
The learned Additional Judge obviously quoted a ruling with- yy Tur Hus 
out referring to it. The ruling cited by him has no bearing on : 
the point at all. Possibly he referred to Tha Gywe’s Treatise on 
Buddhist Law, page 239, and quoted the ruling he did by mistake 
for Maung On Gaing v. U Pandtsa (1) quoted a few lines lower 
down on the same page. 
‘The first thing to consider is the principle on which the case 
should be decided. If the Dhammathats be referred to it will be 
found that they are hopelessly contradictory and they are also 
inconsistent with the rules*in the Vinaya. Thus in Volume J, U 
Gaung’s Digest, page 464, the compiler says: The rules laid 
down jn the old Dhammathats are inconsistent with thos2 in the 
 Vinaya and an attempt has bten made in the present treatise to 
reconcile them, and readers are requested to exercise their own 
discretion in their application of the rules.”’ ~ 
The rule laid down in Maung On Gating v. U Pandtsa 
referrec to by the Lower Appellate Court is contained in section 
410: 
‘ Property {including a monastery) given to a specified rahan 
shall on the death of the original donee revert to the donor who_ 
‘shall be at liberty to again give it away as a charitable gift to 
whomsoever he likes.” 
But the rule given in section 405 is diametrically the opposite: 
“If a deceased rahan did not transfer his poggalika monastery to 
anyone it shall become samghtka property . . +»... ., 
“The donor has no voice in the selection of a successor to the 
original donee, the right to select being exercised by the 
members of the order.” 
Again in section 399 a gift made by a rahkan to take effect 
after his death is declared to be invalid, whilst in section 404 the 
gilt ofa poggaltka monastery made by a dying rahanis declared 
‘to be valid. | 
The questions which arise for decision in this case are such 
as would be better decided by the Ecclesiastical authorities, but 
as | have found that the Civil Courts have jurisdiction to try this 
case, those questions must be decided, and | think the proper basis 
for the decision should be the texts of the Vinaya so far as they 
-can properly be applied. , 3 
It might be objected that the Vinaya is-at least 300 years 
-older than the Christian era, that law is progressive and that it 
‘would be as absurd to apply the rules contained in the Vinaya 
to modern conditions as to apply the law of mortgage contained 
‘in Leviticus to a dispute between Christians. But the cases are 
widely: different. Christians do not profess to be bound in their 
disputes about property by either the Old or the New Testament. 





(1) P.J., LB., 614. i 
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Whereas though no doubt the strict rules contained in the 
Vinaya are departed from by many monks, there are other monks. 
who:try to conform to them as well as the times will permit, and 
all monks profess to be bound by them, and when a case of this: 
nature is brought before the Ecclesiastical authorities for deci- 
sion it isin accordance with texts from the Vinaya that they 
decide it [uzde U Te Za and another v. U Pyinnya (1)]. 3 
Now the questions for decision are— | 1 
(7) Can a monastery or land be the subject ofa poggalzka gift ? 
(2) {f so, is the recipient monk competent to give it- away 
either to another monk orto anyonéelse? . | 
~ (3) Was there a valid wethathagaha gilt from U Ariza to U 


_Pandawa? 


(4) Was there a valid gift from U Pandawa to the Plaintiff- 
Appellant? a . _ 
If the Plaintiff-Appellant is to succeed all these points’ must 
be decided in his favour. . | 
In Maung Talék and another v. Ma Kun and two others 
(2) the Lower Appellate Court held that “looking to the accep- 
ted precepts of the Buddhist religion, it seemed evident that 
pougyis could not own poggalzka property, and at. most could 
only have ausufruct in such things as gardens, etc., for the purpose 


of obtaining by means of their produce those few things lawful to 
; i 


be possessed.”’ It was held, however, by this Court that what- 
ever may have been the primitive rules of Buddhism, Buddhist 
monks atthe present day do and may possess property. But the 
authorities on which that decision was based were the Dhamma-. 
thats, which are not the authorities on which the Ecclesiastical 
authorities themselves decide these matters. — 


No doubt the proposition that a monastery cannot be pogga- 
ltka property will sound novel, but nevertheless I have been 
unable to find any authority in the Vinaya—and_ I have spent a 
very considerable amount of time in the quest—for the opposite 
proposition, though some of the Dhammathats assume that:a 
monastery can be poggalzka property. and in Maung On Gaing 


_wv. OU Pandisa and in other cases the Courts have followed 


these Dhammathats. | 

It.would appear that originally the monks lived in the woods _ 
and forests and’caves and anywhere where they could get shelter, 
as buildings had not been expressly allowed them, and when a. 
rich man offered to build some dwelling houses for certain monks. 
they refused lest they should commit a sin, The matter was 
referred to the Buddha and he said: “I allow you, O B&rkkus, 
abodes of. five kinds—vzharas, addhagogas, storied buildings, 
attics and cayes”. A Vekara is clearly used over and over 
again in the Vinaya as equivalent for what is now known as a 

So (1) U.B.R., 1892-96, IT, page 59. 

(2) U.B.R., 1892—96, II, page 78. 
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kyaung. The rich man thereupon built sixty vharas and asked 
the Buddha what he was to do with them. The latter replied: 
“Then, O householder, dedicate these sixty dwelling places to 
the sangha of the four directions, whether now present or here- 
after to arrive.” This story is given in the Kullavagga, Book 
VI, Chapter I, sections 2, 3 and 4, and clearly indicates that at 
the beginning, at any rate, dwellings dedicated as munasteries 
* were ag form the common property of the whole body of Buddhist 
mon 

It is perhaps worthy of note that apparently the first if not the 
only mention in the Vinaya of a garden (aranna) given as areli- 
gious offering was dedicated to “ the fraternity of BA¢kius with 
the Buddha at its head” (Mahavagga, Book I, Chapter 22, 
section 18), . 

When the people knew that monasteries were permitted they 
began to. build with zeal, and a poor tailor who wished to gain 
merit in this way, but had not the necessary skill, on finding that 
his building kept tumbling down before it was completed com- 
plained that whereas the monks taught others, no one taught him 
or helped him to build. When the Buddha heard of this he 
said : “ | permit you, O Bizkkus, to give new buildings in course 
of erection in charge to a Bhtkku who shall superintend the 
work” (Kuliavagga, Book VI, Chapter V), Next we find that 
this permission was taken advantageof by monks who wished 
to defeat what | consider was the plain rule, vz, that a monas- 
tery was not to be considered the property of an individual 
monk, and buildings which were practically completed and required 
nothing but a little plaster or the socket fora bolt were given 


in charge to individual monks and the charge was assigned for . 


20 or 30 yeais or for lite. The stricter monks objected and the 
Buddha was informed, and he forbade the practice and fixed as 
the limit of time during which a S&Azkku might superintend the 
building of avéazara as 12 years (INullavagpa, Book VI, Chapter 
17, section 1). 

It is true that it is possible to read these passages as having 
reference only to monasteries dedicated as sanghzka property, 
but on the other hand ticy are perfectly consistent with the 
proposition that monasteries cannot be other than sanghé‘ka pro- 
perty. But section 3 of the same Chapter seems to me to make 
the matter clearer. ‘The quisition for the decision of the Buddha 
was what was to be done in case a monk in Charge of building 
operations left the place or became incompetent by leaving the 
priesthood or otherwise, and he decided thus: “In case that 
occurs, O Bhzzkus, 2s soon as he has taken charge, or before the 
building has been completed, let the office be given to another 
lest there should be loss tothe sangha. In case the building has 
been completed, O Akz¢zkus, if he then leaves the place, it (the 


office and its privileges) is still his—if he then returns to the- 


world or dies or admits that he is a semanera or that he has aban- 
doned the precepts, or that he has been guilty of an extreme 
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offence, the sangha becomes the owner.” In their notes to this 
passage Messrs. Rhys Davids and Hermann Oldenberg, from 
whose translation of the Vinaya these texts have been quoted, 
say that what is meant is that the monk in charge loses his 
special privileges, such as his lien on the best sleeping places, etc. 
This passage appears to me to include buildings dedicated to 
an individual monk because if a sanghtka kyaumg only were 
referred:to, it is difficult to see how any loss could be caused to 
the sangha owing to the owner’s abandoning it. Reading these. 
passages together it seems to me that a monk could act as owner 
of.a monastery whether dedicated to him personally by the 
kyaungtage or allotted to him by other monks for 12 years at 
most, . But whether this be so or not | think it is clear from 
other texts which I shall now refer to that a monk cannot accord- 
ing to. the Vinaya give Away to an individual, either monk or 
layman, a monastery dedicated to him personally. . 
_.. The proposition that a monk can dispose of property received 
as a poggalzka gift as he thinks fit appears to rest on a saying of 
the Buddha recorded in the Kullavagga, Book X, Chapter 1s, 
section I: “I allow you, O BAgksus, to give away that which was 
given to special individuals.’ But this saying must Le taken 
with the.context. The story runs that the people gave food to 
the BAtkkus and the BAtkkus gave it to the BArkkunz's (or nuns), 


-The people murmured, saying ‘ How can their reverences give 


away to others what was given for them to have—as if we did 
not know how to make gilfts’’ When the Buddha heard of this 
he said: “A BAtkku, OU Bhikkus, is not to give away to others 
what was given for them themselves to have. Whosoever does 
so shall be guilty of a dwéketg.” Clearly this is the general rule 
but an exception was allowed, | - | 

- “ Now at that time the BA‘héus had come into the possession 
of some food, They told this matter to the Blessed One, 

- “TJ allow you, O Bhdkkus, to give it to the sangha,” 

Too much-came into their possession. They told this matter 
to the Blessed One. | 

“T allow you, O Bétkkus, to give away that which was given 
to special individuals.” ‘I allow food that has been stored up: 
to be enjoyed by SAézkkunis after they have had it given over to 
them by the BArkkus.” . 

- This is an authority for the giving away of such a thing as 
food by a monk to whom it has been given as a poggalzka gift tc 
another monk or to a nun, but it is very far from being an autho- 
rity for ‘h< prepesition that a monk to whom individually a 
monastery or land has been giver can.give the same away toa 


‘layman. But there are other texts which [ think are conclusive. 


' The Kullavagga, Book V1, Chapter 15, relates how certain 
monks were constantly worried by other- monks from distant 
places claiming sleeping accommodation in their monastery, and 
how they tried to remedy ‘matters by handing over all the sleep- 
ing accommodation to one of their number as his own property, . 
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This would of course be converting sanektka property into 
pogealzka property which is obviously against the rules (for an 
exception, however, vide Mahavagga, Book VIII, Chapter 24, 
section 4), hut when the Buddha heard of it he went much fur- 
ther than forbidding this, he said: ‘These five things, O 
Bhtkkus, are untransferable ; and are not to be disposed of either 
by the sangha, or by a gana (a group of monks) or by a séngle 
individual, And what are the five? A park (arazma) or the 
sitefora park . . . Avtharaorsite fora vzkara—this is the 
second untransferable thing, that cannot be disposed of by tke 
sangha or bya gana or by anindividual. Ifitbe disposed of such 
disposal is void and whosoever disposed of it is guilty of a 
thuikakkaya . . .” This passage is repeated in Chapter 16, 
section 2, with the word “divide” in place of the word “transfer,” on 
the occasion of some monks dividing all the sleeping accommoda- 
tion in a monastery amongst themselves, and it clearly has refer- 
. enceto the different kinds of religious gifts that may be made, 
mentioned in Mahavagga, Book VIII, Chapter 32, of which three 
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only may be mentioned, zzz., a gift tothe saxghka,a. gift toa . 


epee fies number of monks (a gana) and a gift to an individual 
monk. 

The distinction between such property as a monastery or land 
and the few requisites of a monk is again made clear hy the 
‘Buddha's directions as to the disposal of a monk’s property after 
his death given in the Mahavagga, Book VIII, Chapter 27, 
section 5. Now at that time a certain Bhzkku who was posses- 
sed of much property and of a plentiful supply of a Bézkéu’s 
requisites completed his time. | 

They told this matter to the Blessed One. 

“On the death of a Bhikku, O Lhikkus, the sangha becomes 
- the owner of his bowl and of his robes. Bet now, those who 
avait upon the sick are of much service. I prescribe, O Bhzkkus, 


that the set of robes and the bowl are to be assigned by the 


sangha to them who have waited upon the sick. And whatever 
litue property and small supply of a BA¢kkux’s requisites there 
‘may‘be ‘/ahubhan), that is to be divided by the sangha that are 
present there ; but whatever large quantity of proprrty and large 
supply of a Bhzkku’'s requisites there may be (garubhzn), that is 
not to be given away and not to be apportioned but to belong 


to the sangha of the four directions, those who haye come in and - 


those who have not.” 
Thus | think it is extremely probable that the Buddha refus- 


ed to allow a monk to own a monastery for more than 12 years 


and considered it the property of the general body of monks | 


throughout the world, whatever the intention of the donor. may 
have been, and that it is. quite certain that he forbade the giving 
away of a monastery whether it has been dedicated to an indivyi- 
dual or not: | 

__ It thus becomes unnecessary to consider the alleged wetha- 
thagaha gift, but I will add that even if it had reference to such 
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poggalika. property as amonkcan dispose of in his life-time 
the appropriation would have been invalid, 

A withathagaha gift is described in the Mahavagga, Book 
VII, Chapter 19, and in section 400 of U Gaung’s Digest, but 3 in 
the latter the rules are somewhat different. 

If a monk takes the property of another monk and appropri- 
ates it to his.own use the appropriation is valid and is called a 


| ppc, fe gift provided {according to the Vinaya) five condi- . 


tions are fulfilled, vzz. (t) the monks must be intimate ; {2) they 
must have associated together; (3) they must have spoken about 


the property ; (4) the owner must be alive when the property is 
taken; and (5) the taker must know that the owner ‘would’ be 
pleased at the faking. j 


It was in conection with a linen cloth deposited with one: 


- monk by another-and appropriated by the former that the Buddha 


ptonounced this rule, which is clearly a sensible one and. refers 


to property of little value, because if an intimate friend appro- 


priated property of levee value he could not be sure that the 


‘owner would be pleases 


in the present case whea U Ariza was , dying and was lying 
insensible, some of the monks living in the Ayaung told U 
-Pandawa to take the Ayaung and land as a wéthathagaha gift so: 


_as to prevent its becoming sanghzka property. They frankly 7 
admit this, ‘There was thus an endcavour to-evade the rules by. 
“ which they were bound by’a pharisaical attempt to adhere to the ~ 


letter of the law whilst breaking it in spirit, -But as a matter. of 


» fact they also breke the letter of the law. -Three and possibly | 
four of the necessary conditions were fulfilled, but as U Ariza 
_ was onthe point of death and insensible he was ‘incapable of being 
_either glad or sorry at the appropriation, which, by the way, was’ 
_ one in name only, and if U Ariza had not been on his deathbed 
- and insensible there is no reason to suppose that he w ould have-been 


pleased ‘at b being deprived of his Ayaungandland, The Plaintiff- 
Appellant's suit thus fails complete iy and the appeal is accordingly. 


dismissed with costs. 
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Before Sty George W. Shaw, KT., C. S./. 
SAYYID MUHAMMAD NUR vs. KO LAW PAN, 


Mr. S, Vasudavan for Mr, Chatierjee—for Appellant. 
Mr. F. N. Basu—for Respondent. 
Limttation — Schedule 1—174. 
Civil Procedure—a7, Schedule I, Ordey XXJI, Ruie 2 
Held—Azizan vs. Matuk Lal Sahu,* and Deno Bandhu Nandi os. Hari 
Mceti Dasi,** —No authority for permitting a judgment-debtor in execution 
Proceedings to prove in contravention of Order AXI, Rule 2 an adjustment 
out of Court if such adjustment has not been certified and he has not applied 
within the time allowed by Article 174, Schedule 1, Limitation Act, to have it 
certified, . | 
* Azigan vs, Matuk Lal Sahu, 1, (.. R,, 2 Cal., 437. | 
** Deno Bandhu Nandi vs. Havi Moti Dasi, 1.L.R., 31 Cal., 480. 


_ The Rulings explained— | | 
Manurath Singh vs. Raj Kumari, U.B.R,, t907—009, AI, Civil Pro- 


| cedure 31. | 
m— | Nga Sa Gyi vs. Ye Ban, U-B; R., 1904—06, II, Civil ‘Frocedure 36, 
whe P.K. Sanyal vs, K, D, Sanyal, t.L. R., 19-Cal., 683, : 


_ ‘This is an appeal against an order of the District Court made 

in execution on the 22nd September last, deciding that respond- 
- ent was entitled to prove, in execution proceedings, that there had 
_ been an adjustment out of Court which had not been recorded 


_as certified, and this, although the time allowed for an application 


under Article 174, Schedule 1, Limitation Act, had expired. . The 
learned Judge thought from his own interpretation of the Civil 
Procedure Code, section 47 and Schedule J, Order XXJ, Rule 2, 
that he could notin execution recognise an adjustment out of 
Court which had not been recorded as certified, and that it would 
therefore be otiose to inquire into the alleged adjustment, but 
felt himself bound to allow the judgment-debtor to prove payment 
and fraud on the authority of Azzzan vs. Matuk Lal Sahu (1893) 
{1) and Déno Bandhu Nandi vs. Hari Motz Dasé (1903) (2). 


I think that’he misunderstood the effect of these decisions. They 


both had to deal with a subsequent regular suit. In regard to 
such a suit the case of Manurath Singh vs. Raj Kumart (1909) 
(3), furnishes useful information, The authorities were all refer- 
: red to there, and an‘attempt was made to explain the apparent 
_conflict'to be found in them. Nga Sa Gyz vs. Ye Ban (4) isalso 
- jn point.. -To construe the Calcutta decisions above cited in-the 
way the District Court has done would be to nullify the plain pro- 
visions of Order XXI1, Rule 2.(3), and therefore that construction 
cannot be accepted as-correct. * ; = 





(1) ELLR., 21 Cals 437. | (2) L. L. R., 31 Gal., 480. 
(3) U.K.R., 1907—-09 II, Civil Procedure 31. 
(4) U.B.R., r904—06, II, Civil Procedure 36.. 
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The cases in which those decisions were passed were regular 
suits instituted while the execution proceedings were still pending. 
They sought to stay or interfere with the execution. They were 
therefore held to be barred by section 244 of the Code of Civil 
Procedure, 1882 (corresponding to section 47 of the present Code), 
The Privy Council decision P. K. Sanyal vs. K. D. Sanyal (5) 
relied on by Sir F. Maclean in the second case, was passed in a 
regular suit,—brought to set aside a sale in execution, 7.2,, to 
interfere with execution. Here we have to do with execution 
proceedings, The judgment-debtor had not applied within 
time under Article 174, Schedule I, Limitation Act, applications 
which-he had sent by post could not be regarded. He merely 
represented in the course of the execution proceedings that there 
had been an adjustment out of Court. The Court executing the 
decree was prevented by Order XXI, Rule 2, from recognising an 
‘adjustment out of Court which had not been recorded as certified, 
and it cannot enquire into the judgment-debtor’s allegations 
with respect to such an adjustment ; the decree must be executed 
as if no such adjustment had been effected. When a decree has 
been fully executed, section 47 of the present Civil Procedure 
Code ceases to apply, as explained in Mga Sa Gyz’s case (above 
cited), and there is nothing to prevent a judgment-debtor then, 
if he so desires, from instituting a regular suit on the ground of 
fraud or negligence where, by reason of the decree-holder's. 
failure through fraud cr negligence to.certify adjustment, the 
judgment-debtor has had to pay a second time. But thatstage 
‘has not been reached here yet. That is not the present situation. 
This view of the matter I think reconciles the various texts and 
explains the Rulings in question. It also appears to me to be in 
accordance with reason and justice. Po 

_Jt has been contended on behalf of respondent that he was 
not aware that any decree had been passed, thatthe adjustment 
was effected, as far as he was aware, while the suit was pending, 
and that appellant withdrew (or undertook to withdraw) the 
suit, as compromised. Respondent was duly served with notice 
in the suit, and it was heard and decided ex parie in his absence 
because he failed to enter an appearance. Noapplication by the 
plaintiff was made withdrawing the suit, and decree was passed 

on the 23rd September 1912, the day before the alleged letter 
avas written by plaintiff-appellant agreeing to accept Rs, 3,600 in 
ful] satisfaction.. That letter also mentions “costs”. I do not 
think that it is open to respondent to say in the execution proceed- 
ings that he did not know of the decree. | 

: The order in question is set aside. Respondent will pay the 
costs of this application (2 gold mohurs). 


(5) 1. L. Ru 19 Cal, 682 


Circular Memorandum No. r of 1910. 


FROM | 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, | 


“Te: 
ALL. SESSIONS JUDGES AND 
DISTRICT MAGISTRATES, UPPER BURMA. 


Mandalay, the 8th February 1910. 


Altered or forged Currency Notes, when they have been impounded 


by a Court or Magistrate and are no longer required for the purpose of. 
the proceedings, should be forwarded to the Commissioner of Paper 


Currency, and not destroyed or disposed of locally. 


By order, 
Ep. MILLAR, 


173 


Registrar, | 


Circular Memorandum No; 2 of roro:. 
- From 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA.,. 


To 
ALL CIVIL COURTS IN UPPER BURMA. 


Mandalay, the 8th February 1gt0.. 


. Attention ‘is invited to O. V, r. 28, of the Code of Civil Procedure,. 
1908, which provides that summons for service against a soldier shall 
be sent only to his Commanding Officer. 

It is necessary to. point out— 
(1) that this only. applies to soldiers i in mates 
(2) that since the words an Officer or”? in section 1 468 of the- 
Civil Procedure Code of 1882 (XIV of 1882) were repealed. 
by the Cantonment Act (XIII of 1889), neither section 468 — 
of the old Code nor O. V, r. 28, of the new Code applies to- 
Officers ; z 
(3) that Courts must not send summonses to the India Office: 
or other authority i in England for service on an tices or 
soldier. 


Fo 


By order, 


' Ep. MILLAR, | 
Kegistrar.- 
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THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
| UPPER BURMA, 


To | 
ALL CIVIL COURTS IN UPPER BURMA. 


Mandalay, the 18th February 1910, 


With the previous sanction of the Local Government, Civil Regise 
‘ter No, IV (Register of Witnesses) is abolished with effect from the 
ist January igto. All references to this Register are cancelled in 
the Upper Burma Courts Manual. 


It is now requested that copies in Burmese of the scale of expenses 
‘payable to witnesses should be pasted on stout boards and hung up in 
‘the verandahs of Civil Courts and in the waiting sheds for witnesses 
attached to such Courts, There should be a -heading in bold letters 
‘ Notice to witnesses in Civil Cases,” and the words ‘‘ No expenses 
-of witnesses will be included in the costs allowed in decrees unless 
they are paid through the Bailiff,’ also in bold letters, should be 
added at the foot of the rules. The Judge should satisfy himself that 
the attention of the witnesses is drawn to these notices. | 


By order, 


Ep. MILLAR, 
Registrar. 


it" 
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FROM 
- THE REGISTRAR, _ % - 
COURT OF THE JUDICIAL COMMISSIONER, 
3 ao is UPPER BURMA, 


THE DIVISIONAL AND ‘DISTRICT JUDGES, 
| UPPER BURMA. 


Mandalay, the 26tk February 1QI0. 


The attention of District Judges is called to the provisions of 
section 277 of the Indian Succession Act, and section 98 of the Probate 
and Administration Act, which require executors and administrators 
to file inventories within .six-months, and accounts within one year, 
from grants,-unless the Court: which granted the probate or letters has 


extended the time. 


‘If an inventory and-accounts.are not filed within the. above. times - 
respectively, or within such. further time.as the Court may have 


ti allowed, the Judge should of his own motion pass an. order requiring . 


the executor or administrator to file'an inventory or accounts as the 
case may be, and causesuch order to be served on the executor or. 


administrator. If this order is not obeyed, proceedings maybe. institu- — 


ted before a Magistrate for the prosecution of the offender under section . 
176-of the Indian Penal Code. The probateor letters of administration | 


‘may. also'be revoked under. section’234 of the Indian Succession Act, 


or section 50 of the Probate and Administration Act, as the.casé:may be: 
‘Upon the filing of an inventory the Judge should ‘at once give 

notice by letter to the Collector of the.date on which it was filed. 
By order, 


Ep, MILLAR, 
Registrar, 


Circular Memorandum No. 5 of 10%o. 


FROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, 


“To 


THE DIVISIONAL AND DISTRICT JUDGES, 
UPPER BURMA. 


Mandalay, the 12th March 1910. 


It is hereby notified that. the following Muhammadan festivals in 


| _ the year rgro will fall on the dates shown against each :-— 
Muharram—On the 22nd and 23rd January (Sunday), but if the 


moon be visible on the 12th January, then on the 2ist and 2and January. 


| Futthad-dawashiahaw —On the 25th March, but f the moon: be 
_ wisiblé on the 12th March, then on the 24th March. 


[d-ul-Fitr.—On the 6th October, but if the moon be visible on the 


4th October, then on the 5th October. 


Id-us-suha = the 13th December, but if the moon be visible on 
the 2nd December, then on the 12th December. 


By order, 


Ep. MILLAR, 
Registrar. 


m+ 
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FROM 
THE REGISTRAR, | 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


SESSIONS JUDGES AND DISTRICT MAGISTRATES, 
UPPER BURMA. 


Mandalay, the 21st March 1910. 


In supersession of the orders contained in paragraph 336 of the 
‘Upper Burma Courts Manual, it is directed that in future the reports 
-of the conviction, by Criminal Courts, of reservists of the Indian Army 
-who are sentenced to transportation or to imprisonment for any term 
exceeding three months, should be sent by the Courts passing the 
‘sentences to the Adjutant-General in India instead of to the Officers 


Commanding Reserve Centres, 


The Courts Manual is being amended accordingly, 


By order, 


Ep. MILLAR, 
. Registrar. 


IGG 
Circular Memorandum No. 7 of roro. 


FROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
AGISTRATES 


THE SESSIONS JUDGES AND M 
, IN UPPER BURMA, 


Mandalay, the 25th April 1910. 


It has been found that the habit of drinking intoxicating liquors 
among Burmans is increasing and that-it-leads to the commission of 
violent crimes. It is therefore directed that whenever a case occurs 
in which liquor has been the cause of a crime or has contributed to 
its commission, the Magistrate shall bring it to the notice of the 


Superintendent of Excise, 


By order, 


Ep. MILLAR, 
Registrar, 


rahe, 


Circular Memorandum No. 8 of 1910. 


FROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To 
THE SESSIONS JUDGES AND 
DISTRICT MAGISTRATES, UPPER BURMA.. 


Mandalay, the 2nd Fuly 1g10.. 


It is directed that when a prisoner is sentenced to imprisonment: 
for a period exceeding a-month, and no descriptive roll has been sent. 
up by the police, a descriptive roll shall be prepared by the Prosecu- 
ting Inspector or Sub-Inspector or, where there is no such officer, by the 
Head clerk and shall be seit to the warrant. 


Two. forms are rescrshied, U1Z.; U.B. ey and U.B. aes 
the first on white paper for prisoners convicted of the first offence, and 


the other on yellow paper for pebnaets who. have been previously 
convicted, 


By order, 


Ep, MILLAR, 
Regtstra r 


Circular Memorandum No, 9 of roro, 





FROM 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, 


To 
ALL SESSIONS JUDGES AND MAGISTRATES, 


UPPER BURMA. 


Mandalay, the 2nd Fuly 1910. 


Thé attention of all Sessions Judges and Magistrates is invited | 
to the annexed extract of so much of Government of India, Home: 


Department (judicial), Notification No. 350, dated the 8th March aie 
as relates to Upper Burma. 
2 By order, 
Ep. MILLAR, 
Registrar. 


Government of India, Home Department (Judicial), Notification No, 350, dated! 
the 8th March 1910. 


In pursuance of section 5, clause (4), of the Whipping Act, 1909. 
{IV of 1909), the Governor-General in Council is pleased to specify. 


‘offences under the laws mentioned in the schedule hereto annexed, 
being offences punishable under the said Jaws with imprisonment, as- 


- offences for the abetment or commission of or attempt to commit. which. 


juvenile offenders may-be punished with whipping in accordance with. 
the provisions of the said section, 


9.0) 
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( 2) 
The Schedule. 


* x * * Hf: 
2. The Police Act, 1861 (V of 1861), section 34. 
+ ae bs * * 
6. The Cattle Trespass Act, 1871 (I of 1871), section 24. 
So * z So 5 
9g. The Opium Act, 1878 (I of 1878), section 9. 
- * of * * 
11, The Indian Arms Act, 1878 (XI of 1878), sections 16, 20, 
‘22 and 23. 
* * * % * 
14. The Indian Telegraphs Act, 1885 (XIII of 188s), sections 24 
and 25 
2% Die * % x 


20: The Indian Railways Act, 1890 (IX of 1890), sections 126, 
127, 128 and £29. 
21. The Prevention of Cruelty to Animals Act, 1890 (XI of 1890), 
‘sections 3,.4 and 5. 
22. The Prisons Act, 1894 (IX of 1894), section 42. 
23. The Excise Act, 1896 (XII of 1895), sections 45, 46, 48, 49. 
and 51. 
cae ee Tae ‘sé * * a * ; 
25. Reformatory Schools Act, 1897 (VIII of 1897), sections 27 
and 28. ms , 
_, 26, The Indian Post Office Act, 1898 (VI of 1898), sections 61, 62 
and 68, , 
' 99. The Cantonment Code, 1899, section 66. 
_ 28 The Burma Gambling Act, 1899 (Burma Act I of 1899), 
sections 10, 1%, 12 and £3. - 
# * | of * * 
32. The Burma Forest Act, 1902 (Burma Act IVof 1902), ° 
section 55, clause (4). : 
33. The Indian Electricity Act, 1903 (III of 1903), section 39, sub-~ 
section (2). 
34, The Ancient Monuments Presceyaiion sled 1994 (VII of 
1904), section 16. | 
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Circular Memorandum No. 10 of r9ro. 


ROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIGNER, 
UPPER BURMA, 


To 


ALL SESSIONS JUDGES AND MAGISTRATES, 
UPPER BURMA. 


Mandalay, the and Fuly 1gro. 


The Local Government having approved of the abolition of tho- 
duplicate form of the Charge Sheet for communicating to the Police 
the result of each case, and the adoption in its stead, by the Police, of. 
a new form, a copy of which is appended below, it is directed that 
_ Courts and Magistrates make use of this form in future instead of the 
duplicate charge sheet, and return the same to the Police on the con- 
clusion of the trial. 


By order, 


Ep, MILLAR, - 
Registvar.. 
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i 
BURMA POLICE. | 
FORM SHOWING RéSULT OF TRIAL AND ORDER OF CouRT. 





District Charge Sheet No. Date 
Police Station First Information Report No. Date 
[ 
s. Name and address of accused eee 


2. In custody or on bail 
3. With or without sureties 


4. Court and Court Number of case 


-_ 
o 


5. Date of receipt of case by Court 
6. Result of trial and crime established 


‘4, Classification of accused (habitual or non-habi- 


tual), “ sa bbe 
8, Order of Court,’if convicted criminal is to be 
kept under surveillance, a 


‘9, Order of Court on each absconding offender, 
if warrant to issue or not. 


ao, Order of Court regarding property taken 
possession of by the Police. 


1, Classification of case (in case of acquittal or 
discharge). 





Date : _ - Stgnature of Magistrate. 


ZO 


Circular Memorandum No. It of I9ro. 


FROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 


ALL SESSIONS JUDGES AND 
DISTRICT MAGISTRATES IN UPPER BURMA. 


Mandalay, the 26th Fuly 1g10. | 


It having been brought to notice that in a considerable number of 
<ases submitted for the orders of the Local Government under section 
466 orsection 471 of the Code of Criminal Procedure, 1898, the 
medical history sheet for lunatics prescribed by Judicial Department 
Circular No. 98. of;1898 is not countersigned by the Magistrate or 
Judge, with the result that the cases have to be returned to the Court 
from which they were received for the omission to be supplied, and 
there is consequent delay in the issue of orders by the Local Govern- 
ment, Judges and Magistrates are requested to see that Medical 
History Sheets are invariably countersigned before the proceedings 
are submitted to the Local Government. 


By order, 


Ep. MILLAR, 
Regestrar. 


Circular Memorandum No. 12 of roto. 





FROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER,’ 
UPPER BURMA, 


To 
ALL MAGISTRATES IN UPPER BURMA. 


Mandalay, the 26th Fuly 1910. 


The attention of Magistrates is drawn to the necessity for prevent- 
ing fraud by passing adequate sentences incases that come before 
them under section 63, Stamp Act, when the offence is proved. 


By order, 


Ep. MILLAR, - 
Registrar. 


Circular Memorandum No. 13 of 10fo. 





FROM 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To 
ALL JUDGES AND MAGISTRATES 
IN UPPER BURMA. 


Mandalay, the tst August 1910. 


In consequence of a recent case of embezzlemient by a Bailiff the 
following supplementary rules are issued, which should be read in 
connection with those laid down in beregrape 851, Upper Burma 
Courts Manual :— 


The monthly check of the Bailiffs Registers with the registers of 


20 F 


all Courts at headquarters willalso include a check with the Treasury 


Register (No. T, F. 108). 


At out-stations where there is more than one officer exercising 
Judicial powers, the officer seniorin rank should check once a month 
the Deputy Bailiff’s Registers containing money entries of the other 
officer or officers and with T, F. No. 108, where itis kept, and with 
the Cash-book. At out-stations where thereis only, one officer exer- 
cising Judicial functions, he should. make tho same check once a 
month. Inspecting Officers should make the checks above-mentioned. 


By order, 
Ep. MILLAR, 
. Regtstrar. 


20% 


Circular Memorandum No. 14 0f Loto. 





FROM | 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
ey 
ALL DISTRICT JUDGES, 
UPPER BURMA. 


Mandalay, the 15th August 1910. 


Attention -is invited to the necessity of serving and réturning 
promptly notices issued by this Court. 
It is pointed out that much inconvenience is caused by the failure 


to serve and return notices in time. 


By order, 


Ep. MILLAR, 
Kegtsivar. 


20%, 


Circular Memorandum No. r5 of r0ro, 


FROM 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL JUDGES IN UPPER BURMA. 


Mandalay, the 30th September 1910. 


The attention ofall Judges is invited to the following instructions 
which are to be followed in cases where application is made to attach 
the property of a judgment-debtor who is an agriculturist. 


As the judgment-debtor may suffer considerable hardship through 
ignorance of the law, Judges must satisfy themselves before issuing an 
order of attachment against property mentioned in clauses (a), (6) and 
{c) of the proviso to section 60, sub-section (7), Code of Civil Procedure, 
that the property sought to be attached does not fall within the exemp- 
tion. Thus when the judgment-debtor is an agriculturist and the 
decree-holder applies for execution of the decree by attachment of the 
judgment-debtor’s implements of husbandry or cattle or seed grain, 
the Judge should, before issuing an attachment order, make enquiry 
from the decree-holder as to the number of implements or cattle or the 
amount of seed grain in the judgment-debtor’s possession which he 
wishes attached, and he should also enquire how much land the judg- 
ment-debtor cultivates. He should consider how many implements and 
cattle and how much seed grain a cultivator would require for cultivating 
' properly the amount of land held by him, and should issue an order for 
attachment in Form No: U.B. ane ? if at all, only against any surplus 
alleged to be in the possession of the judgment-debtor. 


By order, 


Ep. MILLAR, 
Registrar. 


21) 


Circular Memorandum No. 16 of Ioto. 


FROM 


THE REGISTRAR, 
COURT OF -THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL MAGISTRATES IN UPPER BURMA. 


Mandalay, the 29th November toto. 


The attention of Magistrates acting under Act XXXVI of 1858. 
is drawn to Judicial Department Circular No, 31 of 1898 (heca? 
Government Circulars, 1888—1908, Vol. II, page 422). 


The difficulty of accommodation still exists, and Magistrates are 
requested to comply strictly with these instructions. 


By order, 
Ep, MILLAR, 
Registvar. 


Circular Memorandum No. £7 of roto. 


ROM 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
"TO 


‘ALL MAGISTRATES IN UPPER BURMA. 
Mandalay, the 20th December 1910. 


_. 4m prosecutions under the Excise Act with respect to cocaine, a 
-#eport from the Chemical Examiner or other expert evidence should be 
put on the record. Cases have occurred in Lower Burma where 
‘Sulphate of Magnesium and other drugs have been supposed to 


be cocaine. 
By order, 


Ep. MILLAR, 
Registrar. 


Ciccular.. Memorandum , No,, 1..0f 1911. 





ROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


‘To 
ALL SESSIONS JUDGES AND 


Mandalay, the 7th February ott. 


In the schedule apperidéd to Government of India, Home Depart- 
ment (Judicial) Notification No. 350, dated the 8th March rgro, and 
reproduced. in-Circular. Memorandum No.9 of: 1910, dated. the-2nd 
July 1910, of the.Court of the Judicial Commissioner, Upper Burma, 
sé r item “33, The Indian Electricity Act; 1903 (Lil ‘of 1903), section 

9, sub-section:2”’ substitute: 33; The: Indian “Electricity Act; 1920 


Uxcots eae 49." 


Eb, MILLAR, 


Registrate . 
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2\4% 


‘Circular Memorandum ‘No. -2-of' 1912. 





FROM 


HE, REGISTRAR, | 
| COURT OF THE JUDICIAL CoM WiSSTONER, 
UPPER BURMA, 


To ee eee 
/JKLL ‘MAGISTRATES IN UPPER BURMA! 


_ Mandalay, the a ssid 1Orr.. 


= 


A £ = ‘ | =p" 8 ese = 
a ays i F Hi a : ir aA 


i, ae * he 


test 
fi, 


present tinte being. sent direct to “the ain at. Prete, y , ae 
convicting them,: the. ‘Magistiates,concerned quoting paragraph.350 (2); 
Upper Burma Courts Manual, as their authorit¥;. : A-juvenile, prisoner 
who is eligible for confinement in the Meiktila Jail should be sent by 
the sente cing Court to the Jail to which adult prisoners are sent on. 
se aiid ‘nét direct to the Meiktila Jail. 


meV WAL Ot 
By order, 


Ep. MILLAR, 
Registrar. 


Circular Memorandum No. 3 of 1911: 


FROM . 
THE REGISTRAR, 


COURT OF THE JUDICIAL COMMISSIONER, 


To 


UPPER BURMA, 


ALL DIVISIONAL AND DISTRICT JUDGES 


IN UPPER BURMA. 


Mandalay, the 24th March tgtt. 


In continuation of Circular Memorandum No. 6 of 1907 Pr this 
Court it is directed that to enable soldiers of the Indian Army serving 


1. All stations on the Persian 


Gulf, except Tabriz ... 4 months. 
2. a Tabs awe --» § months. 
he Grands ei int 3 months. 
5. N .. 4 months, 
6, Ceylon oe 
7. Andaman Islands =} ‘months. 
8. Aden one oe 


in the stations noted in the 
margin to appear themselves 
or to appoint a representative 
to appear on their behalf on 
the date fixed for the hearing 


of suits to which they are. 


parties, the minimum period 
noted against each of we 
stations named in the mar 


from the date of posting the summons or notice should be allowed 


Subordinate Civil Courts. 


By order, 


Ep. MILLAR, 
Registrar. 


219 


Circular Memorandum No. 4 of fozz. 


—— 


FROM - 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To. 
‘THE DIVISIONAL AND DISTRICT JUDGES 
IN UPPER BURMA. 


Mandalay, the 28th March tort. 


Attention is invited to Local Government Judicial Bepartiaut 
Notification No. 33, dated the zoth February 1911, published in Part 
I of the Burma Gazette, dated the 25th February 1911, and to this 
Court's Notification No. 3, dated the roth February rg11, which 
appeared in Part |V of the same Gazette, dated 18th February t1gi1, 

' publishing revised rules for the maintenance and custody, while under 
attachment, of livestock and other moveable property, and for the fees 
payable for such ‘maintenance and custody. 

The new rules have the force of law with effect from the 1&th 
February tgt1, and will be incorporated in the Upper Burma Coutts 
Manual in due course. 


_ By order, 
Ep. MILLAR, 
Registrar. 


Qit 





Circular Memorandum No. 5 of 191 not printed. 





Circular Memorandum No. 6 of rorz. 


FROM ; 
* THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL CIVIL COURTS IN UPPER BURMA. 


Dated Mandalay, the 26th Fune rozr. 


Under the instructions of the Government of India, orders having 
been passed by the Baroda Durbar permitting tentatively for a period 
of six years from the 18th July 1908, execution by their Courts of 
decrees passed by Civil Courts of British India, subordinate Courts 
are instructed when an application is made for execution of-a decree 
in the Bareda State, to transmit direct to the particular local Court of 
the Baroda State, within the limits of whose jurisdiction execution is 
sought, all decrees concerned, The decree-holder should at the same 
time be instructed to apply direct to the Baroda Court concerned for © 
execution of his decree, 

A list of the Courts in the Baroda State is appended here to. 

By order, 
ED. MILLAR, 
Registrar. 


qv 


( 2 ) 
ACCOMPANIMENT TO GOVERNMENT RESOLUTION, POLITICAL 
DEPARTMENT, NO. 5339, DATED THE 12TH AUGUST I9gIO. 
List of the Déstrict Courts in the Baroda Siate and of the Courts 


subordinate to each Dist#ict Court. 


ew Se a a 


Location. 






























3 Locality. District. | 
r= 
wn | Pane - a a ects 
_ ——s | ee ee | . 
2 2 3 8 w. an a Sa 
; a 
. The Frant Nyayadhishi 
Barado Prant Nyaya- | Baroda .. Baroda District is the District Court, 
dhishi. When itis known in 
which Mahal (Taluka) 
of the District the per-- 
son to ‘be summoned 
resides, the summons 
should be sent direct to 
cee Mahal Nyayadhi- 
Bile 
: F = Baroda City, Baroda 
Barty City DRGaRAE pe et | Tainka and Waghodi 
0 Taluka. 
pee | Petlad Taluka and Bhad- 
Petiaa Mahal Nyays- |Petlad Sig! elise 
Dabhoi ... Dabhoi Taluka. 


| : = & 
Dabhoi Mahal Nyaya- 
dhis hi. 


Sunkheda Taluka. 


Sunkheda Mahal Nya- | Sunkheda 


yadhishi. © 
Sinore Mahal Nyaya- 
’ dhishi, | 
Padra Mahal Nyaya- 


Sinore Taluka. 
Padra Taluka. 


Simore .. 
Padra = as. | 





33 | Pattan Mahal Nyaya- 


| Savili an 


| Mehsana 





Karjan «.- 
Chandod in 
Ba 


T a 
Tilakwada 
in Baroda. 


\Pattan ..- 





Karjan Taluka and 
Baroda Mahal 
Savli Taluka. 
. | Chandod, 
| Pitakwada Peta Mahal, 
Kadi District = 


dhishi | Hari} Peta Mahal, 
44 | Sidbpor | ams Nya- | Sidhpor ... Sidbpur Taluka, 
oy. venaesr Mobs Visnagar Taluka and 
~ ee aaa aig aaa ‘Wadna ar Peta Ma- 
oe hal and Kheralu Talu- 


H 
i 
cry Do. 


ka. 
«. | Kadi Taluka. 


16 | Kadi, Mahal Nyaya- Kadi 
hishi. : ; ; 
17 Kalo Mahal Nyaya- Kalol. .../} Do. Kalol Taluka. 
18 iectenns Mahal Nya- | Mchsana | Do. .. | Mehsana Taluka. 
*"wadhishi. ° . - 
49 Viapnr Mahal Nya- | Vijapor...; Do. ... Vijapur Taluka. 
-" vadhishi. | ' | 
: - | Deheee Do... .. | Dehegam Taluka and 
” gorse ea ll al Attars umba Peta 
a Mahal. | 
Chanasma Mahal | Chanasma , Do. Chanasma Taluka. 
Nyayadhishi, . . 


————E—EeEEeEeEeEEeEeEeEeEeEEeeeeeeE>=>=>EEEeS es § 





| * 





The Prant Nyayadhishi 
TI the ayad 


of the District the pers 
son to summoned 
resides, the summons 
should be sent direct to 
rat Sinha Nyayadhi- 
shi, . 


| ~ | Serial No. 


a} 


a 


S$ 88 S&S 


83 & &e B&F 


( 


3 


) 


ACCOMPANIMENT TO GOVERNMENT RESOLUTION, POLITICAL 


DEPARTMENT, NO. 5339, DATED THE 12TH AUGUST 1g1I0. 


List of the Distrtct Courts tn the Baroda State and of the Courts 
subordinate to each District Court—concluded. 


Name of Coort, 


— 


a ee SS Se 


Mandwa Nyayadhishi* 


Navsari Prant Nya- 
yacuishi, 


Kathore Mahal Nya- 
yadhishi 


. 


Vyara Mahal Nyaya- 
Vihishi, iad 


Vajipor Diwani Kam- 
dar’s ager 
falangileo Diwanl 

ae Nyayadhi- 


Sater Diwani Kam- 


shi, 
Amreli Prant Nyara- 
dhishi, 


| Dhari_ Mahal Nyaya- 


dhishi. 
Kodinar Mahal Nya- 
Pe an Mahal 


| yadhishi. 
Bet Divant Kamdar’s 
' Nyayadhishi. 


Ratanpur Diwani 


Rsenitets Nyayadhi- | 


Diwant 
Nyaya- 


iwani 


Nyaya- 


LocaTION, 


Locality. 


———E_—_—_—_—_——————— 


3 


Mandwa ... 


Eathore ... 
Vyara sw 


Vajpur .. 
Malangdeo 


Salher 


Umarpada 


Dhari 
Kodinar .,. 
Dwarka .. 


Bet ons 


Ratanpor 
Bhimkatta 


Kham bha 


Kadi 


District. 





Area of jurisdiction. 


Wiksges the jurisdic- 
tion of the Hia of 
Mandwa. 


Warsari District 


Kathore, Velachha and 
Kamrej Tatukas and 
Wakal Peta Mahal. 

Palsana, 


Vv: 
‘Matiuva and Songad 


alukas. 
Veioos Peta Mahal. 
Malangdeo Peta Mahal 


Salher Peta Mahal. 
Umarpada Peta Mahal. 


Amreli District 


Dharl Taluka. 
Kodinar Taluka. 


. | Okhamandal Taluka. 


Bet Shankhodhar. 
Ratanpur Peta Mahal, 


Bhimkatta Peta Mahal, 


Khambha Peta Mahal. 





Remarks. 





| * Mandwa is situated on 


the Vetrak River, and 
these villages adjoin it 


| inthe Baroda Englave 


that is bounded by the 
Vatrak River on the 
Wrest and b they Mahi- 
kanta and 

van) and Preajit che 
sils on the remaining 
sides, 


: The Prant Nyayadhishi 


s the District Court. 
When it Is known in 
which Mahal. (Taluka) 
of the District the per- 
son to be summoned 
resides, the summons 
should be sent direct to 
ig Mahal Nyayadhi- 
shi, 


The Prant Diswigt Coo. 


ia the 

When It is known in 

which Mahal (Taluka) 
of the District the per- 
son to be summoned 
wesides, the summons 
should be sent direct to 
et Mahal Nyayadhi- 
5 
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IN THE COURT OF THE JUDICIAL COMMISSiONER, 
UPPER BURMA. 


Circular Memorandum No. 7 of I9fo. 





FROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA,.. 
To 


“SESSIONS JUDGES AND MAGISTRATES 
IN UPPER BURMA. 


Dated Mandalay, the 6th Fuly 1911.. 


The Officiating Judicial Commissioner regrets to notice that many 
of the Subordinate Magistrates most frequently display either total 
ignorance or an utter disregard of the provisions of law which govern. 
the procedure relating to the jo‘nder of charges or of persons, and’ 
which are contained in sections 233 to 235 of the Code of Criminal | 
Procedure, Attention is invited to paragraph 234 of the Upper Burma._ 
Courts Manual, and to the rulings cited in the footnote thereto, which | 
show how misjoinder altogether invalidates the proceedings. The — 
Officiating Judicial Commissioner ventures tu express a hope that in- 
future Subordinate Magistrates will exercise more care in dealing 
with cases in which there is a joinder of charges or of persons and 
that, especially in cases of the latter class, they will record in a clear-- 
manner their reasons for. considering the joinder covered by the pro-- 
visions of section 239, Code of Criminal Procedure. 


By order, 


Ep. MILLAR, 
Registrar. 


Zot 


Circular Memorandum No, 8 of forr. 


FROM 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To. 
ALL MAGISTRATES IN UPPER BURMA 


Dated Mandalay, the 27th Fuly tg11. 


In a case where some persons were accused under sections rr and 
12 of the Gambling Act and subsequently acquitted, the record was 
submitted to the Judicial .Commissioner, Upper Burma, with the 


following remarks :— 

“These proceedings form a very good example of the common error of taking 
action on a Police Report ina non-cognizable case, asa matter of course, and 
‘without any enquiry into the evidence producible to prove the offence reported. 
After summoning the accused and hearing evidence the Township Magistrate 
acquits the accused remarking ‘ the informer is a notorious jail-bird of Bémé-and*. 
it would be quite unsafe to convict the accused cn: his evidence corroborated. 
solely by the statements of his relations and by no other independent evidence’. . 
All this the Township Magistrate could and should have ascertained before he * 
‘issued process. gon in this Div'sion appear to imagine that since section — 
190 (r) (b), Criminal Procedure Code, has been held to include all kinds of Police 
Reports in King-Emperor vs. Nga Thaung, U.B.R., 1904—1906, JI, Criminal 
Procedure 24, that they have nothing to do but to take action ona Police Report 
asa matter of course. This is not so. The above Ruling followed and quoted 
with approval the Lower Burma Ruling, II, page 146, King-Emperor vs. Nga Po 
‘Thin. In this judgment the learned Chief Justice remarks :— : 

‘At the same time, I would warn all Magistrates that process should not be 
issued on the Report of a Police officer lightly, as of course, or without 
due consideration. The Magistrate should consider whether the. 
Report discloses reasonable grounds for the issue of process ‘and a 
reasonable prebability that the offence has been committed. - Unless | 
the Magistrate is fully satisfied. on these points, process should not’ 

- be issued.’ 

These instructions must be carefully followed. If a Magistrate is not satisfied 
itthat a Police Keport discloses reasonable grounds for the issue of process, he 
Should either decline to issue process or refer the matter to the Police for enquiry 
under section 155 (2), Criminal Procedure Code. In considering such reports, the 
sre in paragraph roo, U -per Burma Courts Manual, should be kept in 
m 


These remiarks are ihocoughly justified, and are commended to the 
notice of all Magistrates in Upper Burma. 
By order, 


Ep. MILLAR, 
Registrar. 


IN THE COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA. 


Circular Memorandum No. 9 of 1911. 


FROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
“ALL JUDGES IN UPPER BURMA. 


Dated Mandalay, the 22nd September 1911. 


The Officiating Judicial Commissioner having reason to. believe that 
Judges do not thoroughly understand the procedure to be adopted in 
cases relating to the attachment of the property of a judgment-debtor 
who is an agriculturalist, directs the issue of the following instructions 
as a supplement to those issued in this. Court's Circular Memorandum 
No. 15 of 1910. | 

The Judge should note that the implements. of husbandry cannot be 
attached, and until he has satisfied himself by making enquiry of the 
-decree-holder and the judgment-debtor or otherwise as to the number 
of implements or cattle or the amount of seed grain in the judgment- 
‘debtor’s possession, which the decree holder wishes to attach, and 
until he has ascertained how much land the judgment-debtor cultivates, 
he. should not issue any order of attachment against the property 
mentioned in clauses (a), (4) and (c) of the proviso to section 60, 
sub-section (x) of the Code of Civil Procedure. The Court must 


satisfy itself on these points when applications are made for attachment. 


and not defer the enquiry until the judgment-debtor is summoned, for 
example, to settle the terms of the proclamation of sale. 

It should be noted that the holding of an enquiry after issue of an 
attachment order almost necessarily tends to stultify the provisions of 
the Code in favour of agriculturalists. 


By order, 


Ep. MILLAR, 
Registrar, 
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Circular Memorandum No. 10 of rd911. 


Frou 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 


- ALL SESSIONS JUDGES AND MAGISTRATES ~ 
IN UPPER BURMA. 


Dated 20th October 1911. 


The Local Government having approved of a new Form rie 





in place of the Form prescribed in this Court’s Circular No. 10 of 
1910, and in which Magistrates may communicate to the Police the 
result of each case sent up for trial, the Judicial Commissioner, Upper 
Burma, directs that the new form now prescribed, and cf which a copy 
is hereto appended, be made use of by Magistrates at once. The 
additional necessary entries should be made in the stock of forms 
prescribed by Circular No. 10 of rgro by hand until they are exhausted 


and the new form printed. 


By order, 
Ep, MILLAR, 
Registrar. 


LLP 


29° 





( 2 ) 
Po.icr BURMA POLICE, 
r2a5A, : 
DENCE cscicasscicccsawe CROAT Ze SRE IN Oiciwievivce I WO cwiccceadeccit 
Soleo RIO “ag 
Police Séatéon...,,.....First Information Report No....+0..0.Dabe,... 
go8dca$9 og@onqn8te0: S—— CEP 





1. Name and address of accused .. 
ou scogpsSeh Asoo SuscoqdsoGEpSosqh ... 
2. In custody or on bail... 


ju weg SpErcBooqosSo$aq pone @coott,. 


3. With or without sureties 
ec 1S0$o98 oF 


4. Section and Law wide which dita for telat. 
gi parbanos Bae oes coRS Gea k (2UGS . 

5. Value of property recover ‘ ene 
gt wGbqouphogessoofofs ak ee 

6, Court and Court Number of case swale 
Ga udsavopSsEqsarg$olos * ... “ta 

7. Date of receipt of Case by Court ose 

Ue nqsepEs2Ga copdesD see 

% Result of trial and oR established 
ou wodcoo: fRseg205 ggodoop5 Ss cig 

aS g2:8qSo0e5(GSau 


g. Classification of accused (habitual or non- 
habitual). 


gi woocerd aogf: mortgis*4 (GSgqs2Goy js 
og$cscSaopSu cHeccoSooqocel og: 
eg$ooddoo, t) 


10. Order of Court if convicted criminal is to be 
kept under peter pe 


Don 13AGSco: Sqoop$ cccp:dc8 a3 aC. Gong | 
6g205q wpSGddoqSgroEeas8 Sn 
t1. Order of Cons on each absconding offender, 
if warrant to issue Or not, 


a og: S:eqnEcgo098G5 t 
 Eocereaglaeenboo 


12. Order of —- Ce poh property taken 
eqotboocos of 
> Ja Zt soontcog5 Bes 3805 
godoopsqoSsa08$ 
cyano pa case (in case of vittal or 
e dischar “ om 


928 cageoitxoS 3rd (cogescoon fo 
| se copGeool eqeooreg | 


Dake ivissrescvsssecces a Signature of Magestrate. 


S35 | . cpHooSooeprog(grcoos goss 
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Circular Memorandum No. rx of rorz. 





To 
ALL SESSIONS JUDGES AND MAGISTRATES, 
UPPER BURMA. 


Dated Mandalay, 20th October 1911. 


In all cuses in which strictures are passed upon the conduct of the 
Police by any Court, whether in a judgment or separate note, a copy 
of the judgment or separate note should be sent at once to the 
District Magistrate concerned. 


By order, 
Ep. MILLAR, 
Registrar. 


QV© 


Circular Memorandum No. 12 of 19rr. 


FROM 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL DISTRICT JUDGES IN UPPER BURMA. 


Dated Mandalay, the 28th November 1911. 


At the instance of the Government of Burma the Judicial Commis- 
sioner directs that column 13 of Judicial Statement No. 12 (Civil) 
appended to the Civil Justice Report is intended to show the 
amount of' ‘creditors’ claims satisfied duringthe year, whether they 
were. admitted during or+prior to the year under review ; and that 


similarly columns t4 and 15 refer to the gross amount of insolvents’ 
assets realized and disbursed during the year, with reference not only 


to claims admitted during that year but also to those admitted in 
previous years. | 

The District Judges’ attention is specially invited to the above 
instructions with reference to the compilation of the statement referred 


By order, 
Ep, MILLAR, 
Registrar. 
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Circular Memorandum No. x of 1912. 





FROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA . 


To 


ALL DISTRICT MAGISTRATES, 
UPPER BURMA. 


Mandalay, the 30th fanuary 1912. 


It has come to notice that in appeals the Police record of evidence 
is not now forwarded along with the proceedings. in Sessions cases 
this is particularly inconvenient, 

District Magistrates are requested in future, when they receive 
notice of the admission of a Criminal appeal from a judgment of the 
Sessions Court, to cause the Police Case Diary and record of witnesses, 
statements as recorded during the Investigation to be submitted to 
this Court, 


By order, | 


E, D, MILLAR, 
Registrar. 


De | 


Circular Memorandum No. 2 of rorz. 


—_———— 


FROM 

THE REGISTRAR, 

COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 

To 

THE SESSIONS JUDGES 

AND DISTRICT -MAGISTRATES, 
| UPPER BURMA. 


Dated Mandalay, the 26th Fuly 1912.. 


The Lieutenant-Governor has been pleased to sanction the inclusion. 
of gharry hire, incurred by Assistant Surgeons and Sub-Assistant 
- Surgeons, -under their travelling expenses when attending Court as. 
witnesses in criminal cases. . 

The first footnote on page 360, Upper Burma Courts Manual, 
should accordingly be read as if the words “ Assistant Surgeons and 
Sub-Assistant Surgeons ” had been substituted forthe words “ Hospital 


Assistants.” 
By order, 
Ep. MILLAR, 
Regtstrar. 


Circular Memorandum No. 3 of r9r2. 


FROM 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To 
THE DIVISIONAL 
AND DISTRICT JUDGES, 
UPPER BURMA. 


Dated Mandalay, the 15th October 1972. 


In cases in which it is desired by a Court. outside the Man dalay | 


District to have the evidence taken on commission 


Mr.C. G. Pillay of a person exempted from - personal attendance. 
and Maung Tha 1 Court, who is.resident in Mandalay, the Judicial 


Gywe, Barrister-at- 


ae Commissioner, Upper Burma, directs that the 


cause ih commission to be executed by either of the Advocates 
noted in the margin who are prepared to undertake such commission, 
Paragraph 723, Upper Burma Soutts Manual, will be modified 


_ accordingly. 
For the fee payable to the Advocate so sent see paragraph 
923, Upper Burma Courts Manual. 
By order, 
Ep. MILLAR, 


Registrar. 


Court issuing the commissién may, if it sees fit, 
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Circular Memorandum No. 4 of 1912. 


FROM 
| THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 

- UPPER BURMA, 

THE DIVISIONAL 
AND DISTRICT JUDGES, 
UPPER BURMA, 
sivebiad Mandalay, the 15th October 1972. 


It being iodimated: by the Gusucainent of India that no steps can 
be taken to secure the presence, as witnesses before Courts in Indi ia, 
of persons living in Afghanistan, the Courts are hereby informed that 
it is useless to issue summonses for attendance before British Indian 
Courts to persons residing in Afghanistan. 

By order, 
ED. MILLAR, 
Registrar. 


Circular Memorandum No. 5 of 1922. 





FROM 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSION ER, 


UPPER BURMA, 
THE SESSIONS JUDGES 
AND DISTRICT MAGISTRATES, 
UPPER BURMA. 


Dated Mandalay, the 22nd October rgrz. 


The sconce detailed in paragraph 830A, Upper Burma Courts 
Manual {issued with the 4th List of Corrections) .shall be followed in 
the case of fines recovered under section 113, Indian .Railways Act, 
1890, but nopart of the fine recovered under that section shall. be 
credited to. Government. 

This change involves the substitution of “to” for ‘‘ and ” between 
the figures “112” and “114” in, the first instruction to Bailff's 
Register Il.as amended by the [Vth List of Comrections to the Upper 
Burma Courts Manual. | 

Guard-book action will be taken sccondings ) Ps an 
to Bailiff's Register i published in the Manual will also be cortected 
in due course. 





“By order, 
~ Ep. MILLAR; 
Registrar. 


736 | 


, Circular Memorandum No, 6 of 1912. 





FROM 
THE REGISTRAR, = 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To 
THE SESSIONS JUDGES. . ) 
AND DISTRICT MAGISTRATES, 
_ UPPER BURMA, 
‘ Dated Mandalay, the 22nd October 1912. 


Attention is invited to judicial Department Circular No, 37. of | 
1912, and especially to paragraph 3 thereof. The officiating Judicial 


Commissioner accordingly directs that the powers given by the Circu- 


lar, which apply only to muzder cases under section 302 or 302 of the 7 


Indian Penal Code, are not-to be exercised for the benefit of persons 


who ‘have sufficient means to provide for their own defence, and that 
the object to be kept in view is not to enable a prisoner to evolve a 
defence, whatever the circumstances of the case may be, but only to 
give a prisoner legal aid to make his defence clear when the nature of 
the defence disclosedijs such that the interests of justice demand that 
he should have such aid. ) 

2, The words and figures “ No, 31, dated the 20th April 1912,” 
in paragraph 295A, Upper Burma Courts Manual, page 78, should be 
read as ‘' No, 37; dated the 7th August 1912,” 


By order, 
Ep, MILLAR, 
hegistrate 


Circular Memorandum No. 7 of 1912. 


FROM 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL SESSIONS JUDGES AND MAGISTRATES, 
UPPER BURMA. 
Dated Mandalay, the grd Fanuary 1973. 


As it has been brought to the Judicial Commissioner’s notice that 
Criminal Proceedings were in several cases destroyed contrary to the 
rules laid down in paragraph 936 of the Upper Burma Courts Manual, 
the Judicial Commissioner makes the following rule for the guidance of 
Magistrates and Record-keepers, 

The concluding sub-paragraph of paragraph 475 will be deleted 
and the following will be substituted in its stead. 

Rule. 

The original warrant is sent under paragraph 480 of the Jail 
Manual to the District Magistrate of the district in which the Court 
which issued the warrant is situated. Where the record is in the 
Record-room the warrant will be sent to the Record-keeper to be filed 
in the case concerned. 

Where it is still in the Court which issued the warrant, the latter 
will be forwarded to that Court. a request about intimating the 
death of a prisoner to his relatives will be transmitted to the Court of 
issue in any case. 


By order, 


23 


239 


Circular Memorandum No. 1 of 1923, 


FROM 


THE REGISTRAR, | 
COURT OF THE JUDICIAL COMMISSIONER, 
| UPPER BURMA, 


To 


ALL SESSIONS JUDGES 
AND DISTRICT MAGISTRATES 
IN UPPER BURMA. 


Dated Mandalay, the ist Febeuary 1913; 


With the sanction of the Local Government the Judicial Commis- 
sioner, Upper Burma, directs that sub-paragraph 2 of paragraph 511 of 
the Upper Burma Courts Manual should be read as if the words 
“except offences punishable under the Burma Municipal Act ” were 
added after the words “ Criminal Offences ”’. : 7 

In accordance with the above direction a correction slip to the 
Upper Burma Courts Manual will duly issue, | | 


By order, 


Ep, MILLAR, 
Registrar. 
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Circular Memorandum No, 2 of 10t3 


FROM 


THE REGISTRAR, 
_ COURT ‘OF THE JUDICIAL COMMISSIONER, 
| 7 UPPER BURMA. 


ALL DIVISIONAL AND DISTRICT JUDGES, re 
| | _. . UPPER BURMA. 


koe 


Dated Mandalay, the 15th | Feb ruary 1923. 


"Phe attention of the presiding officers of all Courts in Upper Burma 
is invited tothe rules contained in Judicial Department Notification 
‘No, 174, dated the 18th November 1912, to be known as the “ Process 

Fees Rules, 1912.” a a hy on diaits. 3 
. These rules take the ‘place of the rules contained in paragraphs 
862, 865 and 806, Upper. Burma Courts Manual, and have also the 
effect of modifying certain other paragraphs. The necessarycorrections. 
are being issued, but in the. meantime the following changes should. 
be noted, "at Sx? tot =) —_ a tugs = 

“<The appoiiitinent of" officers with the title of Deputy Bailiffs‘has 
become obsolete. In future all officers charged with performing the 


_ duties of a Bailiff will be.known as “ Bailiffs, ” 


The Judge of each District Court should now proceed to comply 
with Rule 5 ofthe rules. Where the District Magistrate is also the 
sole Judge of the District Court, this duty rests with him. Where there 
is an additional Judge of the District Court, but the District Magis- 
trate is also District Judge, the latter officer should perform the duties 
imposed upon the Judge of the District Court. Where the District 
Magistrate is not also District Judge, as in the case of Mandalay, 
application should be made to the Judicial Commissioner, as Senior 
Judge, to invest the District Magistrate with the powers of a District 


- Judge under Rule 2 (c), and the separate establishments, if any, should 


be amalgamated, 

The appointment of bailiffs and process-seryers should be made in . 
accordance with Rule 13. The last sentence of that rule should be 
specially noted, and if it is desired to vary existing appointments, in any 
way, under Rule 14 (z) or(2), application should be made to the 
Senior Judge for sanction. 

Under Rule 8 every bailiffis required to give security in-such 
amount as may be fixed by the Judge of the Divisional Court, The 


( 2 ) 


Judge should now fix the amount which should be that at present 
= , unless for reasons to be reported to the Senior Judge, he desires to 
alter it. 

The number of processes which one process-server is expected to 
serve in a has been raised from 1,800 to 2,000 in the case of 
Mandalay Town and from 600 to 700 elsewhere. 

The Divisional Judge is required by Rule 11 to fix annually the 
number of permanent process-servers for each subordinate Court, with 
reference to the number of processes issued. Instructions are being 
issued in a revised paragraph 863, Upper Burma Courts Manual, on the 


subject.. Where the Divisional Judge proposesto reduce the number — 


of process-servers or to make no change, no report will be required 
from him annually, but where he proposes to increase the number, he 
will be required to give his reasons:to the Senior Judge for approval. 
There will, in future, be a triennial revision of the establishment by the 
Senior Judge, and instructions on the subject will be issued in the revised 
Ee 
*. The quarterly report of temporary process-servers employed 
required by Rule XII (a), paragraph 862, Upper Burma Courts Manual, is 
no longer required, but the employment of such process-servers will be 
subject to the existence of i provision, and if the budget provi- 
sions is exhausted, the application for a further allotment must set forth 
the reasons for the increase, -_ | RF 
The division of civil and revenue. courts into grades has been 
abandoned and the-scale of process fees simplified. The new scale 
should be notified as required by Rule tg, and Judges and Magistrates 
should see that the change is undérstood,. - 3 
: Attention is invited to Rule 22{2) (2) which requires watching fees 
to be paid in cash,.and not as heretofore in stamps. 


| : By order, . 


_.Ep; MILLAR, 
Registrar. 
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Circular Memorandum No, 3 of r913. 


FROM 


THE REGISTRAR, . 
COURT OF THE JUDICIAL COMMISSIONER, 
| UPPER BURMA, 


To | 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 18th February 913: 


. The following instructions are issued for the guidance of Magis- 
trates :— 


‘Payment of expenses to indigent persons to enable them to 


return home. after sentences of whipping have been inflicted ° 
at outstations where there is no jail, 

Magistrates may at their discretion pay to fndigent persons, in 
order to enable them to return home after sentences of whipping 
have been inflicted upon them at outstations where there is no jail, 
the railway or steamer fare by the lowest class or, in the case of a 
road journey, subsistence allowance at the rate of three annas per diem 
allowing 18 miles asa day's journey. If the steamer. journey takes 
more than one day, subsistence allowance at the above rate may be. 


given in addition to the steamer fare. 
Allsuch payments should be debited to the budget grant for 


contingencies of the Court concerned. 


By order, | 
Ep. MILLAR, | 
Registrar. 


Circular Memorandum No. 4 of ror. 


FROM 


THE REGISTRAR, 
COURT OF JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To 
ALL JUDGES AND MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 26th Febvuary 1913. 


The Government -of India have intimated that while the use of 
the word “‘ Native ” as a synonym for “ Indian ” has been generally 
discarded ‘of late years ‘in official correspondence, reports and returns, 
they nevertheless consider it desirable that a definite direction ‘to this 
effect should be conveyed to all officers of Government. In certain 
contexts it is impossible to avoid the use. of the word “ Native’, e.., 
‘in the phrases “ Native States ”, ‘‘ Statutory Native of India ”, and‘no 
‘reasonable objection can be 'taken'to its use in such ‘circumstances ; 
‘but it should not be used ‘otherwise as a ‘substitute for “ Indian ”. 

2. The Judicial Commissioner accordingly directs that the word 
“ Indian” or “ Burmese ”, as the case may be, shall be used instead 
of the word “ Native ” in all official papers whenever the sense desired 
can be equally clearly conveyed by the use of either of these terms. 


By order, 
Ep. MILLAR, 
Registrar. 


eS ; 


Circular Meniorandum No, 5 of 1913 
FROM 


THE REGISTRAR, ____ 
“COURT. OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, ; 
To 
ALL JUDGES AND MAGISTRATES. 


- Dated | Mandalay, the I 5th March: T1913. 


The Government of Gitte have intimated that it has Been recently 
brought to their notice that the term “Catholic” has been used in an 
official communication as synonymous with “ ‘Roman Catholic.” As. 
the claim.of the Church of Rome to exclusive catholicity and. to the. 


exclusive right to be ‘styled “The Catholic Church” is disputed dn ~ 


historical and other grounds by other Churches, the Governor-General, 
in Council desires that such ioose phraseology may be carefully avoided 


-in ‘the future, and .that in all official communications the Roman. 


Communion’ and its ‘authorities may | be addressed and described .as 


Ke Roman Catholic.” 


By order, 
Ep. MILLAR, | 
Registrar. 


Circular Memorandum No, 6 of 1913. 
FROM 


THE REGISTRAR, | 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, 
To 


THE SESSIONS JUDGES AND MAGISTRATES, 
UPPER BURMA, 


Dated the 10th April 1913. 


bp = 
The Judicial Commissioner, Upper Burma, has noticed that there 
isa want of uniformity in entering up column 8 of the War Criminal 


Judicial Statement (Form No. U,B. as) with reference to cases 


ia which column 4 shows two or more penal sections. In some 
pad Statements, the particular section und +r which the sentence is 
passed is shown, whereas in others this information is not given. 


It is therefore directed that in column 8 of this statement, the 
particular law and section un-ler which the accused was convicted and 
the sentence passed, should always be specified. 

The instructions to this statement under column 9 Remark(/) wilt 
be altered as follows :-— 

«(f£) Inall convictions for theft, or for any offence in which wrong- 
ful gain or loss of oe cid has resulted, the value of the property, 
cattle and boat-thefts being distinguished from other thefts.” 

Paragraph 984, Upper Burma Courts Manual, and the Guard-book 
of Forms, Part I (Criminal) will be altered accordingly. 





By order, - 
Ep. MILLAR, 
Registrar. 


a A¥C 


Circular Memorandum. No; 7 of 5933. 
FROM | | 
THE REG ISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To. | | | 
THE SESSIONS JUDGES AND MAGISTRATES. 
IN UPPER BURMA. 


Dated Mandalay, the 1oth May 1919. 


As it. has been brought to notice that there is a divergence of 
practice in the Courts in. Upper. Burma in the payment of expenses. 
to Assistant Surgeons, Sub-Assistant Surgeons, and Commissioned. 
Medical. Officers or Civil Surgeons who attend Courts at the instance. 
of private individuals to give evidence of a professional character, 
whether.in Civil or Criminal cases, the Judicial Commissioner sug gests _ 
the following rates as suitable for. the “ special allowances according 
to circumstances” referred to in paragraph III (5) of Judicial Depart- 
ment Notification No. 182, dated the rath May #892 reproduce at 
page 359, Upper Burma Courts Manual) :— 


; Rs. 
- Civil Surgeons and Commissioned 
‘Medical Officers oon _ 16 a day. 
- Assistant Surgeons. ws, «| S§aday. 
- Sub=Assistant’ Surgeons - ose 3a.day.. 


= Couiris will still use their, discretion in interpreting the circum 
stances referred to ia the | passage quoted above. 7 


_ By order, 
Ep. MILLAR, 
Registrar. 


Circular Memorandum No. 8 of 1913. 


FROM 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL MAGISTRATES IN UPPER BURMA. 


Dated, Mandalay, the 17th Fune 1973. 


Instances having occurred where some Committing Magistrates 
have been found to have included in the list of witnesses submitted with 
the committal records to Sessions Courts the names of all the witnesses 
examined by them, irrespective of the irrelevancy or superfluity of 


the evidence some witnesses were able to give with respect to the. 


charge, and in consequence.a large proportion of the witnesses sent up 
‘were not.examined by the Public Prosecutor, and the State was put to 
unnecessary expense by haying had to pay the expenses of such wit- 
nesses, the Officiating Judicial Commissioner issues the following in- 
structions for the guidance of Committing Magistrates in preparing the 
list of witnesses referred to above, | 

(1) Ifany witness for the prosecution can give no relevant evi- 
dence, or is wholly superfluous, the Public Prosecutor or officer in charge 
of the case should be asked whether he wants the witness, and unless 
he gives a good reason, the witness should be excluded from the list. 

(2) If any witness for the defence has no relevant evidence to give 
the accused should be asked whether he wants him ; if the accuséd 
does not want him, or if the witness seenis to be named for the purpose 
of vexation or delay, or of defeating the ends of justice, he should be 
excluded from the list, unless the accused deposits his expenses (section 
216). ? : 
; Tne above instructions will be incorporated in the Upper Burma 
Courts Manual as paragraph 201A, in due course. ‘ 


By order, 
Ep. MILLAR, 


Registrar. 


* of 1913. 


Circular Memorandum No. 9 of ror3. 


From 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To * | 
THE DIVISIONAL AND SESSIONS JUDGES 
AND DISTRICT MAGISTRATES, 


UPPER BURMA. 


Dated Mandalay, the 22nd Fuly 1973. 


Attention is invited to Judicial Department Notifications Nos. 59 
62, and 63;dated the sth May 1913 {8urma Gazette, Part1, pages 
268 to 272), issued by the Local Government under the provisions of 
sections 3 (6), 70 and or (1), clause (a) of the indian Lunacy Act, IV 
of 1912, and to Local Government Judicial Department Circular No. 18 
| Such paragraphs in the Courts Manual as are affected by the 
~ above notifications will be amended in due course, but the Officiating 
~ Judicial Commissioner issues the following instructions for the guidance 
of officers concerned. = 
All Magistrates of the first class have been empowered to perform 
the functions of a Magistrate under the Act, Ordinarily, at the head- 
quarters ‘of a Subdivision; or District, the Subdivisional Magistrate 
shall perform the duties required of him under the Act, and in his 
absence, a first class Magistrate, specified by the District Magistrate 
in a Standing Order, shall undertake these duties. At the headquar- 


-ters-of a Township, the first class Magistrate who shall usually deal. 


by the District Magistrate. 


Forms. 


Form 5“ Reception Order under sections 14, 15 and 17” pres- 
cribed in Schedule I of the Act willbe substituted for form U. B. 
opt; and forms B and D— Latter to Civil Surgeon, ete., 
‘ section 14’, and “ Order of Detention for Observaticn, section 16”, 
respectively, prescribed in Judicial Department Notification No. 63, 
dated the 5th May 1913, will be substituted for forms U. B. 

u 


Seed erat ts in the Upper Burma Guard Book of forms, 
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( 2) 


Forms 1, 2, 4, 6, 7 and 8 in Schedole I will not be printed. 
Form 3 will be brought on the Medical Guard Book. Form A, the new 
“ Medical History Sheet of Lunatics’’ and forms C, E and F pres- 
cribed in Notification. No 63, cited above, will be brought on to the 
Guard Book of Medical Forms and may be obtained on indent in the 
usual manner. 

Til! such time as the new forms are available from the Government 
Press, officers dealing with matters under the provisions of this Act 
will use manuscript forms. Special attention is invited to the new 
Medical History Sheet and to the instructions appended at foot . 
thereof. It shall be used in all cases in which— 

(i) a Magistrate (sections 14 and 15) or District Court (section 25), 
orders a lunatic to be received into an Asylum; _ 

(ii) a Magistrate or Court applies for the orders of the Local 
Government under section 466, or section 471 of the Code of Criminal 
Procedure, 1898 ; or 

(iii) the orders of the Local Government are applied for under 
section 30 (1). of the Prisoners Act, igoo. | 

Attention is also drawn-to the following notifications, viz.— 

(1) Judicial Department Notification No. 64, dated the 5th May 

1913, which contains rules for the detention of alleged lunatics; . 
_ (2) Judicial Department Notification No, 65, dated the sth May 

1913, which contains rulcs for the confincment, care, treatment and 

discharge of criminal luntaics ; | | ? 

(3) Judicial Department Notification No. 68, dated the 5th May 
1913, which contains rules for the despatch of civil lunatics to the 
Asylum ; and ; | 

(4) Judicial Department Notification No. 69, dated the 5th May 
1913, prescribing the Lunatic Asylum at Rangoonas an Asylum to 
which lunatics from any part of Burma or any class of lunatics shall be 
sent. ! 
This office Circular Memorandum No. 1 of 1908 is hereby 
cancelled. iv. 


By order, 


ED. MILLAR, 
Reptstrar. 


Circular Memorandum No. 10 of 1913. 


FROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL JUDGES AND MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 2nd September 2915. 


The Judicial Commissioner, Upper Burma, prescribes the following 
procedure for crediting the receipts on account of fines and sale-proceeds 
under the Cattle Trespass Act, 1871, and copying fees realized under 
the copying rules :— . | 


PROCEDURE. 


Receipts on account of fines and sale-proceeds under the Cattle 
Trespass Act, 1871, should not be. entered in Bailiff’s Register I, 
which is a Judicial Register, and relates only to the receipts and pay- 
ments of Courts. Receipts under the Cattle Trespass Act are ac- 
. counted for in the “ Register of Unclaimed Cattle’? maintained by 
Township Officers under the orders in Financial Department Notifica- 
tion No. 73, dated the r1th December igoz. _ 

Copying fees realized under the Copying Rules (paragraph 967) 
should on receipt by the Bailiff be entered in his Register I and 
credited at once into the Treasury. 

Such fees if to be credited to the head ‘‘ Lawand Justice” will be 
paid into the Treasury direct by the Bailiff by means of the duplicate 
chalan prescribed in Article 6 of the Burma Treasury Manual, and if 
to be credited to Land Revenue, will be paid through the Akunwuz 
ny means of the triplicate chalan prescribed in Article 7 of the Burma 

reasury Manual. 


By order, 


Ep. MILLAR, 
Registrar. 
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Circular Memorandum No. rz of 1023. 
FROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL JUDGES IN UPPER BURMA 


Dated M snabalay) oth Siptiadee 1973. 


The attention of all Judie’ is “drawn to Judicial Department Noti-’ 


‘fication No, 116, dated the 4th August 1913 (page 485 of the Burma — 
Gazette, Part I, dated the 9th August.1913), by which unhusked rice to 


the extent of one-half the gross produce of his holding at the last harvest 
or 50 Government standard baskets, which ever may be less, are in the 
case.of any agriculturist, exempted from liability to attachment or sale 
in execution of a decree. 7 

All Judges should read the Disa Gasette and should take note of 
notifications published therein. Ona recent tour of inspection, the 
Judicial Commissioner found that in some cases Judges did not see'the | 
Gazette and that in others where they did, they failed to take notice of | 


“matters contained in it affecting the adininistration of justice, . 


By order, 


Ep. MILLAR, | 
Regts trary: 
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Circular Memorandum No. r2 of 1913. 


FROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To ree 
ALL JODGES OF CIVIL COURTS IN _ 
eg 


Dated Mandalay, the goth October 197m 





With a view to securing the proper enforcement of the pro- 
visions of sections 60 and 61, Rule 1x of Order XX and Rule 12 of 
Order XXXVIII of the Code of Civil Procedure, and in order to afford 
the necessary protection to small landholders and tenants in Upper 
Burma, the Judicial Commissioner lays down the following directions 
for the guidance of officers in dealing with applications for the attach- 
ment of property of a judgment-debtor who is an agricuiturist. . 

in the first place it is necessary that Judges should be familiar with 
the provisions of the jaw for the protection of agricaliurists; in the 
second itis essential that they should be placed in poss: s<ion of the 
facts on which action under these provisions must be based. The 
former end can. best be attained by special enquiry onthe. part of 
officers engaged in the inspection of subordinate Courts as to how far 
the provisions are understood by their Judges and applied in actual 

yractice. It: is requested. therefore that inspecting - officers willin — 
future note in their inspections the result of their enquiries in this 
respect. | 

The latter object can ‘be achieved by ‘requiring a decree-holder © 
desirous of attaching the property of an sgriculturist judgment-debtor 
to detail in his application for execution the items which he has exclud- 
ed onthe ground that they are exempted by law irom liability to 
attachment, and the Judicial Commissioner directs that Judges shall 
‘require this information to be given in future in applications for 
execution of decrees.. 

_ itis also desirable that Judges should ascertain by enquiry when a 
defendant appears in Court that he is fully cognizant of the provisions 
of Rule 12 of Order XX XVIII of the Code of Civil Procedure, while 
every judgment-debtor who appears in Court should be questioned | 
regarding the liability to attachment of property in respect of which a 
warrant has been issued. | 
By order, 

Ep, MILLAR, 


Kegtstrar. 


Qb4 


Circular Memorandum No. 13 of r9x3. 





From 
THE REGISTRAR, 
‘COURT OF THE JUDICIAL COMMISSIONER, 
UPRER BURMA, 
ALL JUDGES AND MAGISTRATES. | 


Dated Mandalay, the 19th November 1923: 


- The Local Government have ordered that every Muhammadan 
employee of the Court, who may ask for it, shall be granted leave 
for such period not exceeding-two hours, as may be necessary and at 


‘such time as may be locally desired, to say his Juma prayers on Fridays 
on the understanding that he shall make up the time by working 
_ extra hours later, 7 a | | 
_-’ ‘The Judicial Commissioner accordingly directs that the following 

shall be inserted in the Courts Manual, as paragraph 134 :— 


“13a, Every Muhammadan employee of the Court; who may ask for 
it, shall be granted leave for such period not exceeding two hours, as 
may be necessary and at such time as may be locally desired, to sav his. 
Juma prayers on Fridays—on the understanding that he shall make up. 
the time by working extra hours later.’” : 

| By order, 3 
Eo. MILLAR, 
Registrar. 


Circular Memorandum No, 14 of ro17. 


FROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, 


ALL JUDGES AND MAGISTRATES IN 
UPPER BURMA. 
Dated Mandalay, the 19th November 1913. 


It having been brought to the notice of the Judicial Commissioner 


that the instruction contained in the penultimate sentence of the 4th 


instruction to Bailiff’s Register No. I is not complied with by certain 
outstation Courts in Upper Burma, the officiating Judicial Commis- 


sioner directs that, in future, the Bailiffs of each Court shall prepare. 


at the beginning of each year a list of all lapsed deposits and send it 
to the District Treasury to be checked with the register of deposits 
and repayments and returned to the Bailiff, who will take this as his 
authority for his entries of lapses in column 22 of Bailiff’s Register 
No. I. o 

The Accountant-General, Burma, who has been consulted on the 
subject, has agreed to the check by the District Treasury. 

A note to the above effect will be added to the 4th instruction to 
Bailiff's Register No. I, and will be included in the. 6th list of 
corrections to the Upper Burma Courts Manual. 

By. order, 


Ep. MILLAR, 
Registrar. 
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Circular Memorandum No. 15 of 1913 
FROM | 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, | 


‘UPPER BURMA, 
To 


- ALL MAGISTRATES AND JUDGES IN UPPER BURMA. 


" Dated Mandalay, the 27th Novembe . 1913: 


With reference to Circular Memorandum No. 2 of i907 of this. 
Court, Magistrates and Judges are hereby.informed that the practice 
of publishing annually the dates ‘on which Muhammadan festivals fall, 
has now been discontinued, and-in future subordinate courts should. 


obtain the necessary information by making. enquiries each year lecally 
beforehand. a hs 


By order, 


Ep. MILLAR, 
Kegest rar... 


Circular Memorandum No. 16 of 1913. 


FROM 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
lo 


ALL JUDGES [N UPPER BURMA. 
Dated Mandalay, the 29th December 1913. 


The attention of all Judges is invited to General Department. 
Notifications Nos, 337 and 343, dated the 4th December 1913, published 
on page 799 of the Burma Gazette, Part I, dated the 6th December 
1913. By the former notification the previous notification of 1908,. 
excluding Upper Burma from the operation of the Indian Registration. 
Act, 1908, is cancelied with effect {rom the ist January 1914, 2nd: 
thereby, with the exception of the districts and tracts of country 
mentioned in. General Department Notification No. 343 of the same- 
' date, the provisions of the Indian Registration Act, 1908, will come inte- 
force in Upper Burma with effect from the rst January 1914. 

The Judicial Commissioner desires that District Judges will see 


veers 


that no delay is alowed to occur in supplying subordinate-courts with. . 


a copy each of the Act fer reference. 
- By order, | 
Ep. MILLAR, 
Registrar- 
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AccomPLices.— While a conviction based merely on the evidence of — 
is not necessarily unsound, the Court will ordinarily require that 
that evidence should be corroborated in seme material particular— 
See Excise “ oe _ ose ove 

Accusep.—Aeld—that an omission to ask the—whether he wished to 
exercise his right reserved by proviso (¢) to section 350, Criminal 
Procedure Code, to recall witnesses for the prosecution does not 
necessarily constitute a material irregularity which would neces- 
sarily invalidate the proceedings, unless it can be shown from the 
proceedings that the accused has been materially prejudiced 
thereby or a failure of justice was occasioned by the omission—See 
Criminal Procedure ave eee oe * eee 

—— Held, that all evidence for the prosecution and defence shall be 
taken in the presence of the—or when his personal attendance is 
dispensed with, in the presence of his pleader—See Criminal 
Procedure 5 oa ace wee es see 

AcauitraLt.—Held—that though as a general rule the High Court will 
not interfere with an order of—yet in a summons case where the 
Court has acquitted the ccnaed on their mere denial, without. 
examining any of the witnesses for the prosecution, though they 
were ready to be examined, it is yery tate to interfere in revision 

- and direct a new trial—See Criminal Procedure ate ae 

AcTs OF BaD FattH—Provincial Insolvency—Adjudication—See Preo- 
vincial Insolvency ... se = ane i 

ADULTERY,—That as no complaint of—was made by the husband to 
the Magistrate, the Court could not take cognizance of the offence 
of adultery—See Criminal Procedure ens eee oe 

ApvocaTss—Professional misconduct.—Where an Advocate for one 
party apres: seven years afterwards in a subsequent suit on the 
same subject for the opposite party, and it was not shown that he 
had carried any secrets away from his first client—Ae/d—that the 
circumstances did not warrant an order prohibiting the Advocate 
from appearing further in the case for his second client, 

I.L.R. 12 Bom., 85; LL.R. 26 Bom., 423; 16 L.T. (N.S), 715 : 
P.R., 1914, Crl., No. 2 ; U.B.R., 1897—r1901, II, 368. 

Mr.—— v. Tin Byu U rey ie ge “a 
AGE—as a mitigating circumstance “ seu aes 
ANCESTRAL PROPERTY—wWhen one co-heir m és undivided—a 

suit by another co-heir to compel partition of the mortgage money 
is, in the absence oJ.any agreement for partition, not maintain- 
able—See Mortgage F one 7 die we 

ArrraL—Judgment in—should state the points for determination, the 
decision thereon and tke reasons for the decision—See Criminal 
Procedure as — ne one oo. 

AppeiLate Court.—Powerg, of—to alter convictions from wrong 
— in certain circumstances to right section—S¢ee Criminal 


ar coc PROPERTY.—Claim by a third party to—See Criminal Proce- 
UTS sans -_ oe oct ost ~ 
ATTEND«Nce.—Held—that all evidence for the prosecution and defence 


shall be taken in the presence of the accused, or when poh wae 


= 


—is dispensed with, in the presence of his pleader—See Crimina 
Procedure. -- : _* = owe: : hes oa oe 
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PAGE 
:Bonp—executed under the provisions of section 17, Gambling Act, read 
with section 110, Code of Criminal Procedure, is a—with a single 
penalty—See Criminal Procedure we 1 ‘i 
“BuppHisT Law— Divorce.—Aeld—that a suit for bare divorce without 
nipte as distinct from partition of property will nt lie under Buddhist 
aw. 
Mi Gyan v.Su Wa, U.B.R., 1897—1901, II, 28, explained and 
affirmed. 
Nga Pye v. Mt Me, U.B.R., 1902-03, II B.L. Div., 6, partly 
overruled. 
Tha Sov Mi Min Gauiug, U.B.R., 1902-93 I] B.L. Div., . 12, 
superseded. 
Mi Lon Ma Galev Nga Pe.5 L.B.R., 114, partly dissented from. 
Mi Kin Lat v. Ba So, U.B.R., 1904—06, 11 B.L. Diy., 3, 
referred to. : 
Nga Chit Nyov, Mi Myo Tu ver one sea, | 30 
-——-Ecclesiastical—Civil Procedure—o—In a dispute between a 
Buddhist layman and a monk relating to land on which a 
monastery stands a Civil Court has jurisdiction to try the 
suit on its merits ; and the proper basis for the decision of the suit 
ied be the texts of the Vinaya as far as they can properly be 
applied. | 
Seabie— A menastery dedicated to an individual Buddhist monk. - 
does not- become his absolute property and he can only claim 
exclusive rights over it for 12 years at most, 
Held—that a gift by a monk whether to a layman or toa monk of a 
monastery or of a site fora mousey. whether it has been dedica- | 
ted to him personally or not is invali 
U Te Za and one v. U Pyinnya, U.B.R., 1892—96, II, 59. 
pega and one v. U Meda and one, U.B.R., 1897--1901, 
» 42, 
U Tetk Ka and two others v. Nea Tin Byu, U.B.., toro, 11,78, 
Mase Hmon and one y.U Cho and one, U.B.R., 1892—96, 
ie 397. 
Maung On Gaing v, U Pandisa, P.]., L.B., 614. 
Maung Talot and one v. Ma Kun and two others, U.B.R., 
1892—96, II. 7a. 
Rhys Davids and Oldenberg’s translation of Vinaya texts. 
Nga Po Thin Vs U Tht Hla oe a > ihe ae 
-—— Ecclesiastical.—Where the plaintiff, a layman, applied to the 
Thathanabaing for the restoration of wutfagan land originally the 
subject of a dedication by his grand-father to a monastery and then 
confiscated and rededicated by the Burmese King, the defendants, 
the monks. in occupation, ‘objected pleading the confiscation, 
and after the parties were under the hy sggs 0) instruc- 
tions heard and their evidence examined by the Gatngpydks, 
the Thathanbatng and his Council decided on the ground of a 
religious rule laying down the duties of mcnks towards their sup- 
porters that the land should be restored to the plaintitt—Aelz, 
that there was nothing to preventthe fcclesiastical Authorities 
from making such an order, that the defendants could not object 
to it, that questions of ves judicata and Limitation did not arise 
and consequently that the Lower Courts were riggt in granting the 
plaintiff a decree to enforce the order. | 
Wun Chit vy. Zawta, U.B.R., ps ad da TI, 52. . 
U Teitkka and two others vy. Nga Tin Byu bas eae 75 
—— Ecclesiastical—Suit for possession of a monastery based on , 
the decision of the Thathanabaing—The defendants contended 
that they were schismatics and were not subject to the Thathana- 
baing’s authority.—Held—that the Thathanabaing’s authority 
was based on ancient custom and that as the monastery in dispute 


59 


183 
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was thiugtka pr. perty, Which had been dedicated to the monastic 
body before the sect to which the defendants proposed to belong 
came into existence, the Thathanabeing had jurisdiction in the 
matter and his dec’sion Gught to be enforced. 
U Tht Hz ¥. U Thudatthana and 14 others, U.B.R., 1907—09, B.L. 
Ecc., 5, referred to. 
QU Kuthalay. U Sanda ... ‘s ; __ eae <a. 35 
Buppuist Law—lInheritance—Distinction between wife and concu- 
bine. — AHeld—that the Buddhist Law recognized polygamy, and that 
a Buddhist might marry two or more women at the same lime, and 
that they might all have the status of a wife and not that of a concu- 
bine ; that the woman first married was the chief wife, and that as 
long as she was not divorced her status could not be lowered by 
any conduct of her husband except, 3 pig if she were barren. 
Hold also,—that wives were entitled to equal shares of their 
husband’s ate? property, and that the rules laid down in sections 
231 and 234 ofthe Attathankepa that a superior wife takes three 
shares, and an inferior wife two shares, have reference to the caste 
system and have no application to Burman Buddhists. 
S.J, L.B., 6; U.B.R., 1892—96, II, 145. and 194: U.B.R., 1897— 
1go1, Il, 138 and r6o. 
Mi Kin Gale v. afi Kin Gyt ... s0 _ ene a 
—— [nheritance—H-ld—that under Buddhist Law, on the death 
of a husband, his widow succeeds to the estate with the exception 
of certain specified property and one-fourth of the estate which go 
to the eldest sun, and of certain specified property which goes to 
the eldest daughter, that with the exception of this portion the widow 
is at liberty to spend the whole of the estate, if she chooses to, and 
not merely for necessities, and that the texts of the Dhammathats 
on which the doctrine that the widow can only spend the. estate for 
necessities is based refer to the spending of the specified prope 
set apart for the eldest daughter and not to the spending of the bulk 
of the estate. | | | 
Ma Taik and one v, Ma Myin and one, U.B.R., 1897—1901, II, 193. 
ae ih - two v, Maung Po Chan and two U.B.R., 1897—r1901, 
Ma Nyo and 5 v. Ma Yaut, 1V L.B.R., 256. 
Ma Pe and one v. Ma Thein Yin, 1V L.B.R., 287. 
Ma On v..Ma Shwe O,S.],,; L.B., 378. 
Ma Min Thav. Ma Naw, U.B.R., 1892~-06, I, 561. 
Shwe Yo v. Mt San Byu and others, S.J. L.B., 108, 
faung Po Lat v. Mi Po Le, S.J.,L.B., 212. | 
Mi Saw Myin and one vy. Mi Shwe Thin and one a n> 125 
——Inheritance —Marriaye.—In Burma polygamy is undoubtedly 
lawful, and it is not unlawful to marry the sister of the living wife, 
Marriage with a ceceased wifé’s Sister is louked upon as 
proper and even laudable. In the case of a marriage between 
persons who have been married: be‘ere, it is not usualto have any 
entertainment. ‘he arrangement of separate establishments for 
wives is a mere aiatter of convénience, and probably necessary for 
the sake of peace and quietness when each wife has a family of her 
own. Eating out of the same pot is rather an ou:ward and visible 
sign cf social equality than a proof of, marriage. 
Mi rh v. Mz The Da, (1891), U.B.R., 1892—96, II, 194. 
Mi Shwe Mav. Mi Hlaing, (1833) U.B.R., 1872—96, II, 145 and 


I 
Mi Hin v. Paw Dun, (1899) U.B.R., 1897—1901, II, 138. 
Mi U Byuv. Mi Hmyin, (1990) U.B.R. 1897—1901, HI, 160. 
Mi Tun E v, Mi Ein Tha, C.A. No. 9} of 1905 a ceca 
Mi Shwe Me vy. Kin Nu, C.A. No. 65 of 1907 (unpublished). - 
Mt Wunds vy. Mi Kin, 14 L B.R., 175, 
Mf¢ Me and to others +. Hi Shwe Ma es - oon oe Irlr 


dz 
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iV INDEX, 


GuRDEN OF PROOF—Res judicata—Evidence—41, 110—See Probate and 
Admi nistration ame te bd ai © 


Burma Vaccinétion Act, | of 1909—4, 7—The Vaccination Act, XIII 
of 1880.—Where the parents of children under 14 years of age were 
convicted under section. 7 of the Burma Vaccination Act, I of 1909, 
for having failed to comply with the directions of a vaccination 
officer to produce their children for vaccination—Held—that section 
4 way ‘he Only section applicable, and this only applied if the 
children were oder the age of six months and had been exposed to 
certain possibilities ot :7*ction. Section 7 Of the Act refers to 
inmates of lodging-houseés anu perscns living under other special 
conditions and does not apply to children. If it is desired to apply 
the provisions of section 4 it is necessary to comply with the provi- 
sions of Act XIII of 1880-as laid down in section 4 (2). 

Mashidi Khan and one vy, The Rangoon Municipality, 4 L.B,.R.,300. 
K. E.v. Nga Po Kan es en a ee 
CuILpREN living separately —Maintenance of—See Criminal Procedure 


Ciyit Court.—In a suit to alter or set aside a summary decision or 
order of a—not established by Letters Patent the proper court fee 
is that prescribed by Schedule II, 17 (z) of the Court Fees Act—See 
Civil Procedure sons see ti pi ee 


Cc 


Criyit Procepure—Section 2—O. XXXIII, rr. 5 & 7.—Held, an 
order rejecting or refusing an application for permission to sue as a 
pauper is not-a decree and no appeal lies. " 

The Secretary of State for Indiain Couneil v. Fillo, (1898) I-L.R. . 
_ @t All,.133, referred to. | 
MiMyav. MiGyt .. ‘ae sae iat 
— 9—Buddhist Law—Ecclesiastical—In a dispute between a Bud- 
dhist layman anda monk relating to land on which a monastery | 
stands a Civil Court has jurisdiction to try the suit on its merits ; and 
the proper basis for the decision of the suit should be thetexts of the 
Vinaya as far as they can properly be applied. — ee 
Semble—A monastery dedicated to an individual Buddhist monk 
does not become his absulute property and hecan-only claim 
exclusive rights over it for 12 years at most. | 
Heldthat a gift by a monk whether to a layman or to a monk of a 
- monastery or of a site for a monastery whether ithas been dedica« 
ted to him personally or not, is invalid. Pa, Mf 
See Buddhist Law—Ecclesiastical J lea sus a wae 

— 47, Schedule 1—O. XXI, r. 2—No authority for permitting 3 
judgment-debtor in execution proceedings to prove in contraven- 
tion of—an adjustment out of Court, if such adjustment has not 
been certified and he has not applied within the time allowed by 

_ Article 174, Schedule 1, Limitation Act, to have it certified—See 
Limitation re soe one Te 

— 63, 73.— Where A, the holder of a decree in the Township Court, 
attached and sold property in execution, and -B, the holder of a 
decree in the Subdivisional Court against the same judgment- 
debtor, applied {cr execution before the Deg of the sale were 
received by the Township Court, and the Township Court. in 
contravention of section 63 distributed the proceeds, though it had 

- notice of the proceedings in the Subdivisicsai Court, and without 
giving a share to B—Held—tha’ & was eniitled to recoverin a . 
regular suit the shave which he would have received, on a proper 
raieable distribution, from the persons to whom it had been wrongly 
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2 C.W.N., 126; 1 L.B.R., 121; LL.R. 23 All, 106; LL.R. r2 Cal., 
333; LL.R. 29 Cal., 773. : 
Somasundram Chetty v. A vagcp pe Chetty ww. bi one 
Civi Procepure—ist—O. XAXXIII, r. 7.—Where the Lower 
Court dismissed an application for permission to sue as a pauper on 
the ground that the applicant had co-heirs with means who had not 
sued and might come in as defendants in an administration suit, 
-and that these circumstances disclosed an abuse of the process of the 
Court,— A eld—that no such abuse was disclosed and that the Lowér 
Court was bound to decide under O. X XXIII, r. 7, om the grounds 
ified inrs5. — : 
¢ Hla Min vy. Mi Ket and 8 others sie aa wits 26 
— O. VIII, r. 2—Although a case must be decided on the pleadings 
and not what transpires in the case, yet to non-suit a person 
. because there is not sufficient legal advice to draw up the pleadings 
as fully and carefully as they might be, would obviously involve 
7 hardship on litigants, and hence where a Court of First 
nstance framed only one issue cn the pleadings but that issue was 
of such a broad nature as to cover not only the question referred to 
in the pleadings but also another question which had been indirectly 
raised.— Held, that there was nothing illegal in the Appellate 
Court taking into consideration, when deciding the case, the question 
which was indirectly raised though not specifically refe to in 
the pleadings. 
Christensen v. Suthi, 5 L.B.R., 76. 
Mi Than v, Mi Pwa Hlaing, C.A, No. 133 of 1908 (unpublished). 
Mi Pwa Sev Mi Tin Nyo, U.B.R., 1902-03, II B.L. Gift, 1. 
Nga Fit Thin v. Nga Mye and one, U.5_R., 1907—09, Execution 
—Signing, 1. 
Mylapore pica Vyapoory Moodliar vy. Yeo Kay and others, 
I.L.R. 14 Cal., 801. 
U Thondaya v. Nga Ni and 17 others has is re 4p 
—— O. XXII.—An amendment that would deprive a party of the 
defence of limitation should not be allowed—See Limitation ove, 195 
— .XXI,r. 63—Court Fees—Schedule [l—Article 17 ()—Evidence 
—33, 145.--In a suit toalter or set aside a summary decision or 
order of a Civil Court not established by Letters Patent the proper 
court-fee is that prescribed by sub-section (z) of Article 17 of 
Schedule II of the Court Fees Act. Such a suit should be decided 
on the evidence tendered,and taken in the regular suit.and not 
upon any evidence taken in the Summary Case. fet 
R. M. L. M. Subramaniam Chetty v. sung Maung Pe, U.B.R., 
1897—r901, II, 355: 
Phul Kumari v. Ghamshyam Mesr, 1.L.R. 35 Cal., 202. 
Nga Seik ¥. Nga Pu ne ane aoe orn 18r 
— Schedule I, O. XXI, rr. 58-—63.—Where land in possession of the 
judgment-debtor was attached and the Subdivisional Court 
refused to entertain a claim by a person who alleged that he 
was the owner and mortgagor and that the judgment-debtor was 
only a mortgagee in possession—Held—that the Court was bound 
to investigate the claim, and if satisfied of its truth to remove the 
attachment to the extent of the claimant’s. interest, and that it acted 
illegally or with material irregularity in refusing to entertain the 
Moumohins Dasi vy. Radha Kristo Das, 1.L.R. 29 Cal., 543- 
srr aa Mojundar v. Bakhtiyer Chand Maho, t.L.R. 14 
1, 617. 7 
onere | Nandan Singhy. Gopal Suran Narayan Singh, 1.L.R. 
18 Cal., 290. : , 4 
Kumaroppe Chetty v. Nga Pyi, U.BR., tg04—06,11 Civil 
O.. 18, 


Lal Das vy. Famal Ali,g W.R., 187. 
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Saale Malik v. Ram Narayan,g W.R., 488, 
alyax Das v. Sheo Nandan Parshed Singh, 18 W.R., 65. 
Nga Kye v. Po Min, U.B.R., 1904—06, II, Sub-mortgage, 1. 

Nea Tok v. Subramontan oe eis =a et 

Co-accuseD.—Effect of confession being taken against a—What con- 
stitutes a joint trial—See Evidence vee sue i 

—— - House-breaking and theft and receiving the property stolen at 
that theft ‘are distinct offences under section 30 of the Evidence 
Act, and the confession of one—cannot be taken into consideration 
as against the other—See Evidence | oa ne ot 

Co-ne1r.— When one—mortgages undivided ancestral property a suit 
by another—to compel partition-of the mortgage money is, ir the 
absence of any agreement for partition, not maintainable—Scee 
Mortgage : 


“ ConcEALiIne “—* Making away with?’—Disposing of —See Penal | 


Code one =o. - 


Coenizance or case—under section 190 (1) (b)—See Criminal Pro- 


cedure ... ai ee ext bas 
Conression —tffect of—being taken against a co-accused—Joint 
trial—W hat constitutes a—’See Evidence ... see: ass 
—— House-breaking and thett and receiving the property stolen at 
that theft are distinct offences under section 30 of the Evidence 
Act, and the—ot one co-accused cannot be taken inte consideration 
as against the other—See Evidence eal ge = 
Comprarnt.—That as no—of adultery was made by the husband to the 
Magistrate, the Court could not take cognizance of the offence of 
adultery—See Criminal Procedure a 
—— Where a—was made with respect to an alleged false charge of 
theft made in information laid with the Police, the offence com- 
lained of fell under section 2t¢ as well as under section 182, 
Fadia Penal Code, and therefore the sanction of the: Police-officer 
was not required—See Criminal Procedure ace oa 
Conrract—26, 57.—When a Burmese Buddhist husband undertook to 
ay damages to his wife, if he took a lesser wife and if he failed 
to live in her house, work and support her-—Held—that as the con- 
tract consisted of two distinct promises for one and the same lawful 
consideration, though the first promise, ois. not to take a lesser 
wife, may have been illegal as being in contravention of section 26 
of the Contract Act, yet the second promise, vis. to live in the 
wife’s house, work and support her, was a good and lawful promise 
to which section 57 of the Contract Act applied and was accord- 
ingly enforceable. 
Nea Ba v. Mi OF, U:B.R., 1902-03, I] B.L. Mar., 1. 
t San Shwe v. Po Thai, 8 BLL.R., 24- | 
Must Panu Bibi vy. Mauiavi Fats Baksh, X X11] W.R., 66, 
Nea Po Gyi and one v. Mi On te on 
—— Where a mortgagee’s right to sue for his money is a right arising 
from a—between the parties, Article 115 or 116, limitation Act, 
apply, but when it is an equitable and not a contractual right the 
article which applies is t20—See Limitation — sak 
Court.—That as no complaint of adultery was made by the husband 


to the Magistrate, the—could. not take cognizance of the offence 


of adultery—See Criminal Procedure » 4 ‘i ‘ids 
Civit PROCEDURE—11, 47.— Where the Lower Appellate Court sum- 
marily dismissed a suit decreed by the Court ot First Instance on the 


ground that it was barred by section 47, and that the plaintiff had - 


setupa new case in an amended plaint—Held—thatthe order 
was bad as it was not shown that the new plaint was inconsistent 
with the original case or that on any ground the suit ought to be 
dismissed. | 

Nga Kye v. Mi E Me U.BR,, 1897—1901, LI, 249. 
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Fakruddin Mahomed Ahsan v. Official Trustee of Bengal, 1.L.R. 
10 Cal,, 538. 
Nga Sa Gyi v. Ye Ben, U.B.R., 1904—06, I! Civil Pro., 36. 
Manekbai v. Verchand, 9 Bom. L.R., 1020 
Nga Po Tun and two others v. Mi Thet Pon se _ 
ComPensaTios.—A suit for—for maliciously causing a search for stolen 
property to be made by the Policein the plaintiff's house, is not a 
Suit for compensation for injury within (Schedule II) Article 35, 
and is not excluded from the cognizance of a Small Cause Court— 
See Provincial Smal! Cause Courts one ee ose 
Concunine.—Distinction between wife and—See Buddhist |.aw— 
‘Conrract—s6.—Impossibility discussed and explained. 
Pollock’s Indian Contract Act, 2nd edition, Notes to section 56. 
Cunningham and Shepherd’s Contract Act, roth edition, Notes 
to section 56. 
Pollock’s Principles of Contract, 7th edition, pages 398—437. 
Transfer of Property Act, section ro8 (e), 
Mi Wev. Nga On Gaing and one ove ee ees 
‘Court Fsrs.—Schedule Il, 17 (1).—In a suit to alter or set aside a 
summary decision or order of a Civi! Court not established by 
Letters Patent the proper court-fee is that prescribed by—See 
Civil Procedure fae si ane ees ose 
‘CRIMINAL ProceDvrRs—ts, 16, 261, 403, 530.—Where a and class 
Bench tried regularly a case under section 456, 1. P. Code, which 
the District Magistrate had transferred to them and acquitted the 
accused, and the District Magistrate ordered a retrial,—Aeld—that 
the Honorary Magistrate’s proceedings were not void and that the 
District Magistrate’s order was bad. 
Aung Myat v, 0.£., U.B.R., 1897—1901, I, 100. 
Fo Han v. Thaleni, U.B.R., 1897—1901, I, ot. 
0.E. v. Nga Chin U.B,R.,. 1892—96, I, 11. 
Nea San Ami v. K. E 


-—— 88 —Claim by a third party to attached property.—The Magistrate 


should give the claimant an opportunity of establishing his right, 
but if he does not do so or he rejects the application the claimant’s 
remedy is by Civil Suit against the Secretary of State and the 
person at whose instance the property was attached, 
O.E, ¥. Govindan, (1896) 1.L.R. 20 Mad., 88. 

Secretary of State for India in Council vy, Jagat Mohini Dasi, 

(1901) ILL.R. 28 Cal, 540, 
Nga Po Aung v, KE. ses ‘an are Ere 

-—— 110 (c)—* Protecting or Harbouring.”—Held—it does not amount 

to protecting or harbouring a thief merely (a) to employ as a hired 
labourer or associate with a man who has a previous conviction of 
theft for which he has suffered punishment even if he subsequently 
commits a new offence; (4) to employ asa hired labourer or 
assOciate with a man who is or is reputed to be a thief, 

U B.R., 1897—1901, I, 33. : 


Nea Pu Gyi v. King-Emperor oo oon “ 
‘110, 614 (5)—Gambling—10, 17—Extent of the liability of the 
parties toa bond under section 110, Code of Criminal Procedure.— 
A bond executed under the provisions of section 17, Gamblin 
Act, read with section r10, Codeof Criminal Procedure; is a bo 


with a single penalty. A Magistrate —— the payment _of 





K.E. v. Nga Thein Ga, U.B.R., 1904—06, 1 Cri. Pro. 1 
K.E. vy. N; is Keates U.B.R., 1904—06, I, Crl. Pro., 31. . 
Nathu v. Empress, PR. XXIV Cal. J, Xi. 
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0.£.v. Nga E, U.B.R,, 1897—1991, I Cri. Pro, 20. 

0. E.v. Nga Hla, U.B.R. , 1897—1901, I, Cri. Pro., 26. 

KLE. vy. Nga Hla and 9 others, U.B. R., 1807—tr¢0r, Cat. 
Pro, 117- 


K.E.v v. Ignatio Reis sis er eee 


CriminaL Procepurge—133.— Held—that paceutattng children upon: an 
outbreak of small-pox by their parents did not amount to a trade-or. 
occupation which is injurious to health, and consecrentty the order 

-- to stop the praches under—was an illegal order, ; ) 
KE. v. Nga Kyauk Lin and 6 others . - hee ts ea: 

a too (r) ), (6) & (c)—Where a Magistrate in a case sent for 
_ trial by the Police directed another accused person to be put in the 
dock— Held—that he took cognizance under section 1go (0). - 
tr C.W.N., 105; I.L.R, 20. Cal:, 786; 4 C.W.N,- XLV; 

Ratanlal’s. Unreported Cases, gsr; U. B. R is i a aa Vol. 
1,56; affirmed: 


Nea Po Vinv. King-Emperor. os. as sve ws 
——:195:—An order sanctioning a prosecution under section 103; Indian * 


Penal Code, should not leave the person against whom the order’is 


made in.doubt as. to the charge which he wil be expected to meet— ~ 


_. See Penal Code ... - ‘ee 

m—— 195—Penal Code—:82, att. iran" a “complaint was made with 
respect:to-an alleged false charge of theft made in information laid 
with the Police—Held—that the offence complained of fell under 
section.2Et as. well as’section 184, Indian Penal Code, and therefore 


the sanction of the-Police-officer was not required. 


Government of Bengal v. Gokul Chandar Chaudhri, ae W. K.,-41, . 


Putt Ram Ruidasv. Muhammad Kasim, U1 _C,W.N.., 33. 
Empress v. Jagat” hexane Mosumder, IL C.AVN 491 
Mi Newe v. Mi Chit 
— 4 (hk), 199.—The accused was codvicted under sectian 276,. Indian - 
.. Penal Code, but from the evidence it was proved that the offence 
committed was one of adultery.—Aeld—that.as no complaint of 
adultery: was made:by the husband to the Magistrate, the. Court 
could not.take:cognizance of the offence of adultery: 
Empress v. Kallu. LL.R. 5 All, 233-. 


Nga Po Thaw v. K.£. 

=———= 200, 202, 203. —Held—(z) that the examination of a “complainant 
under’ section 200, Criminal Procedure Code, is not a matter of 
form, and when a Magistrate dismisses a complaint under section 
203, or directs a local investigation under section 202, without 
making, such an examination. himself, he does what he had no 
authority to do,and the omission. is a material one; (2) that when 


the officer making a local investigation under section. 202 finds that ° 


there is evidence. in support - of:. the. complainant’s- charge - his 
function :is . fulfilled, and ‘it is not contemplated.that a-;Jocal 
investigation under this section should supersede a regular trial. 
K.E. v, Nga Pwe, UB.R., 1904—06, I Crl. Pro,, 51. . 
Nga Tha. Tu v. K. Re: sy 
——- 236, 237," 238.— Where. an-accused was sent--up for trial . under ; 
section- 395;-Indian Penal Code, charged under section 392 and 
convicted without the charge being changed.of.an.cffence under 
section 458, and. the Magistrate held that'as the accused’s defence. 
was aralibt he was.not therefore. pre ebrd by the conviction 
veing -under section. 458, though he had not been. charged there- 
under—Held—that this doctrine ..carinot ‘be - received. as. being 
correct as the:charige in the charge did not. fall iia the. ri 
of sections 236—238, Gode of Criminal. Procedur : 
Crown v.:Nga Chit Pe, a L.B.R., 287288. : 
Nea Kaung: Nyein viK Ee ‘. 
—— 341—The power of the High €ourt: inideoae' he: crigccdtice respon- 
sibility of deaf-mutes. 
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Q.E, v, Baula, 22 W.R., Crl,, 35, 72. 
Q.E. v. Somir Baura, 1.L.R. 27 Cal., 368=4 C.W.N., 421. 
Halder v. Kamte, 22 W.R., 35. 
Atu Ram v. Empress, P. R: , 1885, p. 98. 
Empress v. Gahna, P.R., 1889, p 139 
KE.v. Nga San Myin  - 57 
Criminal ProceDure—350. — Held—that an omission to ask the accused 
whether he wished to exercise his right reserved by proviso (a) to 
section 350, Criminal Pracedure Code, to recall witnesses fer the 
Prosecution does not necessarily constitute a material iieguiarie) 
which would necessarily invalidate the proceedings, unless it can 
be shown from the proceedings that the accused has been materially 
judiced thereby or a failure of justice was cccasioned by the 
omission. 
O.E. v. Nga Po Min and 3 others, U.B.R., ge cee 187. 
Amir Khan v. Emperor, Punjab Record, Vol. XXXV 11 (1903), 8 14S 
53 37.—feld—that all evidence for the prosecution and defence. 
ali taken in the presence of the accused, or when his personal 
attendance is dispensed with, in the presence cf h’s pleader. eld, 
also—that failureto comply with the pr.visions of section 353, Code 
of (.riminal Procedure, is not curable b — 537, even though 
such failure has led ro no miscarriage of just 
Q.£. vy. Gotiram, Ratanlal’s Unreported ‘Cams of the High Court 
of Bombay, p. 325. 
Nga a Po Shein and 2 v, K.E. si se sae 153 
—— 360.—it is the duty of a Judge or M . rate to read over himself 





or have read in his presence and make necessary corrections in 
the depositions of witnessesin the presence and hearing of the 
accused or his pleader. 
Nea Paw Uv. King-Emperor, U.B.R., 1907—09, I Cri. Pro., 1. 
Begu Singh, v. Emperor, X1 C.W.N., 568. 
Kamachanadhan Chetty v. K.E, 1.1. Ro 21 Mad, 308." 
Mohendra Nath Misr v. Emperor, XII C.WWN., Sah 
Fyotish Chandra Mukarji vy. Emperor, 1.L.R. 36 Cal., 95, and 
AIV C.W.N., 82. | 
Nga San Myin v. King-Emperor 133 
-——— 367, 424.— Held—that section 424 read with section 367, Code of 7 
Criminal Procedure, requires the judgment in'appeal to state the — 
points for determination, the decision thereon and the reasons for 
the decision. Whenthe Appellate Court arrives at a different deci- 
sion from that of the trying. Magistrate as to the facts the judgment 
should indicate the reasons for arriving at that decision. 
Nea Po Han v. K.E. 
eS oh, $34 .—Reasons for admitting a case to revision — See Penal 


——— 403 (4) .—Held—that though as a general tule the H igh Court will 
not interferé with an order of acquittal, yet ina summons case where 
us suie has acquitted the accused un their mere denial withcut 

of the witnesses for the prosecution, though they. 
were were ready realy te be examined, it is very proper to interfere in revision 
and direct a new trial. 
Nea Po: — and one v. Nga Tha Le Ni and one, U.B.R., 1897— 
gol, I, or : 

—— 423.—Powers of A ppeliate Court—Penal. Code—497, 504.—A 
Sessions Judge has power to deal with a case himself..and should 
exercise this power where an accused person: is prosecuted under ~ 
section 504 and acquitted. a nection 497 of con — Penal - 
Code on exactly~the same evidence, In an the Sessions 
Judge, if-he chinks the accused has been oder ae wrong 
section, can alter the conviction in certain circumstances to the right 


-section. - 
Appana vy. Mahalakshmi, Mad. LT. im Bs 
Sami Ayya v. K.E., 1.L.R. 26 Mad., 478. 
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O.E. v. Fabanulla, LL.R. 23 Cal., 975. 

Shere Ali v. Crown, Punj. Rec., of 1874. 

O.F.y. Mahnub Chandar Girt Mohmut, 21 W.R. Cri., 13. 

Maung Sein v. Maung Hmo, U.B.R., 1897—Igol, 103. 

Mé Hla Sov. Nga Than, Cri. Rey. No. 718 of 1910 \unpublished). 

Mi So v. Mi Shwe Ma, Cri. Rev. No, 126 of 1910 (unpublished). 

Nga Pwinv, Po Min, Cri. Rev. No. 125 of 1g08 (unpublished), 
Al Muddin We Meah Fan Cre "aE £ o ae ine 

Cermimmat Procepure—488—Effect of decree for restitution of conjugal 

rights.—Held—where a decree for restitution against a wife is in full 
force and no new cause for living apart is alleged, the wife’s applica- 
tion for maintenance should be dismissed. 

In re Bulakidas, (t§98) 1.L.R. 23 Bom., 484, referred to. 


Nea Waing vy. Mi Chit, 1904) U-B.R., 1904—06, I Crl, Pro,, 10, 


referred to. _ 
Mi Nyein Mey. Nga Kyaw, (1902) U.B.R., 1902-02, | Cri. Pro.,.7, 
referred to. 7 : | 
Mi Gauk v. Po Hmt, (i905) U.B.R., t904—06, I Cri. Pro., 39, 
referred to. | 
Msi Saw v. S—, (toto) t U.B-R., 1. 
Nga Po Saw y. Mi Thet* ges . ss oe 
=-—~ 488—Evidence—103.—In maintenance cases a mere denial by the 
‘respondent that he has sufficient medns to support his child is not 
necessarily proof of want of sufficient means. Insuch cases the pre- 
sumption is that an able-bodied man has sufficient means to support 


his child as well as himself and the onus of proving the lack of _ 
sufficient means will ordinarily rest upon the respondent who made_. 


_ the assertion. : 
Ma Tha Zinv. Maung Taung Bo, Cri. Rev. No. 298 cf 1993 


(unpublished). 


Mi E Thin v. Nga Tha Zan, Civil Rev. No, 478 of 1967: (ure 
published). | : 
O.E.v. Roshan Lall, 4 All, H.C.R., 123. 


Mé Thay. Nga San F sine eae ve aoe 
—— 488.— Maintenance of children living separately. 

U.B.R., 1902-03, Cri, Pro., 7 (affirmed); U.B.R. 1g0q—06,1 Cri. 

Pro., 39 (affirmed) ; 16 W.R., 62 (72). 
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Dear-mures—Criminal responsibility of—Power of High Court under 
section 341, Criminal Procedure Code—See ( siminal Procedure -... 
Decree.— An order rejecting or refusing an application for permission 
to sue as a pauper isnota decree and no appeal-lies—See Civil 


Procedure — sai ox “ tas 

“ DisPosine or ”—‘ Concealing ”—* Making away with ’—See Penal 
Derosttions.—It is.the duty of a Judge or Magistrate to read over 
" himself or have read in his:presence and make necessary corrections 

in the—of witnesses in the presence and hearing of the accused or 

his pleader—See Criminal Procedure eae ee oe 
DrsTRIBUTION OF SALE-PROCEEDS—in contravention of section 63—See 
Civil Procedure Tri one 


roperty will not lie under Buddhist. Law—See Buddhist Law— 
vorce fins ite am re es 
Drunkenness—may be rightly taken intc.cconsideration when dealing 
with the motives or absence of motive to commit a certain crime in 


a state of—See Penal Code is lea 7 es 
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Execurion.— Distribution of sale-proceeds in—of decree in contraven- 
tion of section 63—See Civil Procedure _.., ‘és 
Evipencs.— Held—that all—for the prosecution and defence shall be 
taken in the presence cf the accused, or when his personal attendance 
ia dispensed with, in the presence of his pleader—See Criminal 
Procedure zs oe sis was av 
=—— While aconviction based merely on the—of accomplices is not 
necessarily unsound, the Court will require that that—should be 
corroborated in some material particular—See Excise eee 
—— 30, 114.—House-breaking and theft and receiving the property 
stolen at that theft are distinct offences under section 30 0f the 
Evidence Act, and the confession of one co-accused cannot be taken 
into consideration as against the other. 
Nga Po Ték vy. K.EZ. iu 43 a es 
—— 4o, 114 (b),133—Joint trial— What constitutes a—Effect of confes- 
sion being taken against a co-accused. 
O.E. v. Chinna Paducht and others, 1.L.R. 23 Mad., 151. 
O.E. v. Pahuji and one, 1.1..R. 19 Bom., 195. 
Empress v, Ashootosh Chuckerbutty, 1.L.R. 4 Cal., 483. 
Nga Po Mya v, O.E., S.]., L.B., 1872—g2, 1, p. 388. 
Emperor v. Kehrt, 1.L.R., 29 All., 434. 
K.E. vy. Nga Po Tha and 9 others aes vas eas 
—— 33, 145.—Suit toset aside a summary decision or order of a Civil 
Court not established by Letters Patent—Court-fee payable—Evi- 
dence to be tendered—See Civil Procedure | ss, a 
— 41, 4t0—Burden of proof—Res judicata—See Probate and 


Administration oo. ee 5 =e ton oon 
—— 103.—In maintenance cases a mere denial by the respondent that 


he has sufficient means to support his child is not necessarily proof — 


of want of sufficient means. In such cases the presumption is that 
an able-bodied man has sufficient n-eans to support.his child as well 
as himself and the onus of proving the lack of sufficient means will 
ordinarily rest upon the respondent who made the assertion—See 
Criminal Procedure os ‘a tee one 
Exciss—49,—Held—that while a conviction based merely on the evi- 
dence of accomplices is nat necessarily unsound, the Court will 
ordinarily require that that evidence should be corroborated in 
some material particular, 
Po Chit and one vy. K.E., 6 L.B.Ra, 4. 
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Fase evipexce.—Proceedings with a view for prosecution of a witness 
for giving—-See Penal Code one ten ee oon 
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GAMBLING— 10, 17—The extent of the liability of the parties to a bond 
under section 110, Code of Criminal Procedure—See Criminal Pro- 


cedure on oe ‘en ane aie 
Grizvous Hurt.—Intent to cause—may be presumed from the nature 
of the hurt caused and the circumstances under which it was 


caused—See Penal Code ana “ val - 
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Court has acquitted the accused on their mere denial without 
examining any of the witnesses for the prosecution, though they 


. were ready to be examined, it is very proper to interfere in revision . 
and direct a new trial—See Criminal Procedure see 


Hien Court.— Power of—under section 341, Criminal _ Procedure 
Code—Criminal responsibility of deaf-mutes ~ See Criminal Proce- 
dure ‘ees e¢e ae "8. “e* 
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Imposstsrtrry discussed and explained—See Contract... 


InaeRiTaNce—Distinction between wife and concubine—See Buddhist 


Law—Inheritance ... - 


vincial Insolvency... se 

INTENTION.—Intoxication in reference to—See Penal Code ‘as 

InroxrcaTiow in reference to Intention—See-Penal Code — “AY gad? 
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jours TrraL.—What constitutes a—Effect of confession Sloa. taken 


. JurispicTion—Redemption. Suit—Value. of . suit.—Held—that ‘in a 


against a-co-accused—See Evidence 

Jupcment—in appeal should: state’ points for determination, the 

- decision thereon and the reasons for the decision ~See Criminal 
Procedure sis 

Jupoment-DEBTOR —No authority for permittin  a—in execution 
proceedings to preve in contravention of O. XXI, r.2,an adjust- 
‘ment’ out of . Court, if. such adjustment has not been certified 
and he has not applied within the time allowed by Article 174; 
‘ Schedule I, Limitation ‘Act,.to have it certified—See Limitation... 


suit for redemption of a usufructuary mortgage the subject-matter of 

the suit is the land sought to be recovered, and that accordingly 

for the purposes of jurisdiction the value of the suit is the actual 
market value of the land at the tine the suit is filed. 


Maung Kyaw Dun v. Maung Kyawand one, t LB, R., 96 - 


referred to. 
Kubair Singh v. Alma Ram, 1.L.R. 5 All. » 332; referred to. 


Amanat Begam and one v, Bhajan Lal and others, 1.L.R 8 All. 


438, referred to. 
Rupchund Khemchand and one vy, Balvant Narayan and others, 
1 L.R. 1z Bom., 591, referred to. 


Ramchandra Baba Sathe v. Fanardan Apaji, I.L.R. 14 Bom., 19, . 


referred to, 
Mana‘Vikrama Zamorin Maharaja Bahadur of Calicut v. Surya 
Narayana Bhatta and another, . L.R. 5 Mad., at canae to. 
Nee Tun Baw and one v. Mi Kye and one one 
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Wetrers oF ApMINISTeaTion.—Effect and grant of—Scope and 
object of the Act—See Probate and Administration .. 
‘LimiraTion—, 17, 22—Civil Procedure—O. XXI/.—An amendment 
that would deprive a party of the defence of limitation should not 
be allowed. 
Thakur Rajhmalhj: v. Shah Lal, 1.L.R. 19 All. i 330. 
Malikajune v. and others, 1.L.R. 16 Mad., 319. 
Alagappa Chetty vy. Vellian Chetty and another, 1.L.R. 8 Mad., 


Me Bin Zi v. Mi Niand onz .. 

—— 25.—In computing the pericd of limitation in a suit brought ona 
promissory note, the note in question a been executed on the 
7th May 1907.—Ae/d—that the period of limitation should be 
ae uted from the expiration of the day on which the note was 

-and that the three years expired at 12 midnight on the 
oth May rgro. 
Tara Chand Ghose y. Munshi Aédul Ali, B.L.R., VIII, 24. 
Mitra’s Commentaries on the Indian Limitation Act, 5th edition, 
p. 760, Notes under section 255. 
Nga Po Yin y. Mi Shan Nu and ome 
—— 116, 116, 120, 132—Transfer of Property —68 (b) (c). —When a 
mortgagee’s right to sue for his money is a right arising from a 
contract between the parties, Article 115 or 116, Schedule 1, Limita- 
tion Act, apply, but when it is an equitable and not a contract- 
ual right the article which applies is 120. 
Mauxg Shwe Dét v. Ma Se, U.B.R., 1897—1901, I, 
Unichaman v. Ahmed Kutti Kayi and meee: 21 Mad., 


242. 

_ Kallay Roy vy. Ganga Pershad Singh, 1 L.R. 33 Cal. 

Rivas on Limitation, 6th Ed., p. 4 i — 
Nga Ték and one vy, Nea E Gyan and 2 

—— Schedule I, 174—Civil Procedure—47, Schedule * 0. XXI, 

r, 2.—No authority for permitting a judgment-debtor in execu- 
tion proceedings to prove in contravention of O, XXI, r. 2, 
an adjustment out of Court, if such adjustment has not been _certi- 
fied and he has not applied within the time allowed by Article 174, 
Schedule I, Limitation Act, to have’ it certified: 

Asisan v. Matuk Lal Sahii, I.L.R. 21'Cal., 437+ 

Deno Bandhu Nandi y. Hari Moti Dasi, I. tk 31 Cal., 480. 


Manurath Singh v. Raj Kumari, U. B.R., 1g07—09, II ‘Civ, Pro., 


3t. 
Nea ‘Sa Gy v. Fe Ban, U.B.R., 1904—06, II Civ. Pro., 36. 
P. &, Sanyal v. K. D. Sanyal, LL.R. 19 Cal., $83. 
Sayyid Muhammad wee ¥. Ko: Low Pan fas oon 


‘Marnrawance —Where a decree for restitution against a wife is in 
| full forceand no new cause for living apart is alléged, the wife’s 
application for—should be dismissed—S¢e. Sea rocedure- ... 
‘Maintenance Cases —In a'mere ‘denial by the respondent that he 
has sufficient-mieans to ig, Spe? his’ ce. ae is bey necessarily ages of 
want of sufficient’ means; the: spport is chi 
an able-bodied man has suficient means to thild as 
well as himself and the-onus-of:proving the lack of sufficient means 
will ordinarily rest upon the res ondent who made the assertion— 
See Criminal Procedute-- 
Matnrenance—of children beige separately —See Criminal Procedire 
““ Maxine away wits ”—“ Concéaline "—“Disposing of ”—See Penal 
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xiv INDEX 


MALICIOUSLY CAUSING a SEARCH For SToLen PrRorerty.—A suit for 
compensation for—to be made by the Police in the plaintiff's house 
is mot a suit for compensation for injury to the person within (Sche- 
— II) Article 35, and is not excluded from the cognizance of a 

use Court—See Provincial Small Cause Courts - 


Piatt ED Law.~—In Burma polygamy is undoubtedly 
lawful and it is not unlawful to marry the sister of the living ie 
See Buddhist Law—Inheritance— Marriage se 


Mrxor.—When a female—went to the house of a mutual friend sna 
had sexual intercourse with the accused, her mother having 
previously allowed sexual intercourse in her Reena See 
—What constitutes—S¢e Penal Code a8 


MisconpuctT.—Professional —Sez Advocates .. aia 


Mowast err,—Suit for the possession of teas ona chic of the 
Thathanabaing— Defendants contending they were schismatics and 
not subject to the Thathanabaing’s authority—See Buddhist Law 
—Ecclesiastical ; 

Mortcacs.—Held—in a suit for ‘redemption ‘of a usufructuary— the 
subject-matter of the suit is the land sought to be recovered, and 
that accordingly for the purposes of jurisdiction: the value of the 
suit is the actual market value - the land at the time the suit is 
filed— See Jurisdiction - 

-— Held—that, when one co-heir “mortgages undivided ancestral 
property a suit by another co-heir to compel partition of the 
mortgage money is, in the absence of any agreement for partition, 
not maintainable, 

Harmukhgauri v. Harisutprasad, 1.L.R. 7 Bom., rot. 
Mauchlal y. Shivlal, LL.R. 8 Kom. 426. 
Ramdin v. Kalha Pershad, 12 LA., r2. 
_ Ya Baw and one v. Nga Bya ee 
‘ransfer of Property—ii, 70, 78, 8s, 237- —Where a mort- 
gages, knowing or having. reason to know at the time of filing 
a mortgage suit that the gael was sold toathird party, fails to 
join the purchaser as a defendant in the suit— Held—the mortgagee 
y his own omission to join the purchaser a party in his suit, is 
Sonik from denying that the purchaser has a right to the declara- 
tion that the decree in the mortgage suit is inoperative as against: 
the purchaser regarding the moregnecs proper ty. 
rad Ko v. Meng Kyi and 2 others, U.B.R,, 1892—96, Il, 
Mortgage, p. 586. 
Tha Kang v. Ma Rtaik, 3 L.B.R., 241. 


The Madras Hindu Union Bank Limited v, C. Venkatrangiah and 


others, 1.L.R. 12 Mad., 424. 
Damodara v. Somasundara and others, 1.L.R. 12 Mad,, 429. 
eee v. Gangi Reddit and others, 1.L.R. 15 Mad., 303. 
asturt v. Venkatachalapatht, 1.L.R, 15 Mad., 412. 
Gour’s Law of Transfer in British India, p. 954. 
Amir Ali and Woodroffe’s Evidence Act, sth edn., Notes to 


section 116. 
N; a Paw Ey. N, eae =o “7 - -o. = 
-— Usufructuary— by mortgagee whether Gotndiaite on 


redemption-—Held—that alease by a usufructuary mortgagee is 
determinable on redemption. Atso—that apart from custom the 
" mortgagor is entitled to immediate possession and therefore to 


compensation for 


batrection. 
on 1 Thin v. Ngo pee U.B.R., 1904—06, II Civ. Pro. 26, | 
erred to. 


Sen Pyi v. Nga Tux, U.B.R., 1897—1901, II, 414, referred to, 
Gour’s Law of Transfer in British India, Vol. 3 Pp. 126. 
Ghosh’s Law of Mortgage, 3rd edition, p. 376. 

Nga Nyan Gyi v. Nga Kyaw Nya tr os ee 
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136- 
Se 


35 


178- 


ie 


INDEX, 


Mortoacer.—Lease by—whether determinable. on redemption— 
Usufructuary—See Mortgage... ants —_ 
Muaeper.—Age as a mitigating circumstance—See Penal Code ava 


0 


Ovvences,—House-breaking and theft and receiving the property 
stolen at that theft are distinct—under section 30 of the Evidence 
Act, and the confession of cne co-accused cannot be taken into 
consideration as against the other—See Evidence ide 


P 


Paurer.—An order rejecting or refusing an application for permission 
to sue as a—is not a decree and no appeal lies—See-Civil Procedure 
—— Where the Lower Court dismissed an application for. permission to 
sue as a—on the ground that the applicant had co-heirs with means 
who had not sued and might come in as defendants in an adminis- 
tration suit, and that these circumstances disclosed an abuse of 
the process of the Court,—Aeld—that no such abuse was disclosed 
and that tne Lower Court was bcund to decide under O. XX XIII, 
r. 7, on the ground specified in rule 5-—-See Civil Procedure eva 
. £eNnat, Cope—85-86.—Intoxication in reference to Intention —Aeld— 
that voluntary drunkenness may be considered in determining the 
intention where an act is not an offence unless done with a particular 
intention, and where the intention is a fact which has to be proved 
and is not a mere presumption of law. 


0.E. v. Dasser Bhooyan, (1867) W.R.. VII C.R., 71, referred to, 


Kam Suhoy Bhur, (1864) W.R., January-July 1864, Cr. Rs-, 24. 
Reg. v. Doherty, 16 Cox C.C,, 306, 
Nya Sun v. K.E., 2 L.B.R., 204. 
Abdul Karim v. O.£., (1892) S.J., L.B., 650, 
Kinealy’s I.P.C,, 4th edition, rgoo. 
Ratanal's Law of ( rimes, sth edition i909. 
F.M— v. KE. oe aS, * tex es 
—— 182, 211 —Where a complaint was made with respect to an alleged 
false charge of theft made in information laid with the Police— 
ffeld—that the offence complained of fell under section 211 as well 
as section 182, and therefare the sanction of the Police-officer was 
not required—See Criminal Procedure . soe 
—— 193—Criminal Procedure—igo5.—An order sanctioning a prosecu- 
tion under section 193, Indian Pénal Code, sh-uld not leave the 
person against whom the order is-made in doubt as to the charge 
which he will be expected to meet. 
Bulwant Singh v, Umed Singh, 1 L.R. 18 All, 203, 
Nga Paw Uv. KLE, U.B.R., 1907—09, Crl. Pro., r. 
Nga Tha Winy.NgaSan .. se ove oes 
—— 302—Murder,—Age as a mitigating circumstance... 
Nea Pyan vy. The Crown, I L.B.R., 359 (dissented from). 
Kya Hyin v. 0.E., U.B.R., ae. I, 209. | 
Nya Ku vy. 0.E., U.B.R., 1897—1901, 1, 330- 
Emperor v. Fasha Bewa, 11 C.W.N., 904- 
Nga ha Kin VW: EE, P PTT Pir) 7.7 | Prt 
—— 332, 225—Criminal Procedure— 367, .424.—Reasons for admitting 
a.case to revision.—Held—that intent to cause grevious hurt may 
be presumed from the nature of the hurt caused and the circum- 
stances under which it was caused—Drunkenness may be rightly 
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taken into consideration when dealing with the motives or absence . 
of motive to commit a certain crime when in a state of drunkenness.. 
M,— v. KLE, 1 U.BR., 1910, 17 (distinguished). 
am Lal Singh v. Hari Charan Ahir, I. LR. 37 Cal., 194. 
con Mullick v. Emperor, 1.L.R. 35 Cal., 138. 
ohoni's Notes on the duty of an Appellate Court. 
Ngee Ba Gyaw v. K.E, sa * 4185 
‘Penal Cops.—363—When a female minor went to the house of : a 
mutual friend and had sexual intercourse with the accused, she 
having previously. had sexual intercourse with the accused in the — 
presence and with the consent of her guardian, her mother, in the 
mother’s house,— Heid—that the. accused could not be convicted of 
kidnapping, as there was no taking of the minor; and even if there 
was acons‘ructive taking, as the mether was proved to have. 
connived at the seduction of her daughter there is reason to believe 
the subsequent taking was effected with her consent. 
_ Nea Shwe Thwe v. K.E., U.B R.. 1907—009, 1.P.C., 1. 
. &.&. v: Asgar Ali, U.B.R., 1007—00, I.P.C., 27. 
Ratanlal’s Law af Crimes, Primell’s case (1858), I Foster & 
Finlayson, p. 50. | 
Abdul Rahman vy. KE. wy ids ‘si _ 136 
— 392, 395; 4358. —Where an accused was sent up for trial sh 
under section 395 charged under section 392 and:convicted without 
the charge being changed of an offenc under section 458, and the 
Magistrate held that as thé’ accused’s defence was an alidt he was 
not therefore prejudiced by the conviction being under. section 458 
though he had not been charged thereunder—Aeld—that this 
'* doctrine cannot be received as being correct, as the change in the 
charge did not fall within the purview of sections 230—238, Code 
of Criminal Procedure —See Criminal Procedure ie sie x 98 
—— 414.—Held—that the words “ disposing of?” insection 414 must 
be interpreted by t the light of the words they are associated with, 
wiz., ** Concealing ” and “ Making away with,” and. cannot be 
taken to include restoring to the owners. Ani where the accused 
‘was found to have restored to the owners jewellery believed to have 
been stolen by his son, and then to save his son from punishment, 
denied all knowledge of the matter and on this ground was con- 
victed under section 414—-Held—that the accused committed no 
offence. : | oes 
Nea Yan Ey. sag = ge ag nine 8 
oom 456.—Wherea and class Berch tried regularly a case under— 
which the Magistrate had transferred to them and acquitted the 
accused, and’ the District - Magistrate ordered a retrial,—Held— 
that the Honorary Magistrate’s proceedings were not void and 
that the District Magistrate’s order “ was. bad—See Criminal | 
Procedure 70 
ommeee 407, 504,—Power of Appellate Court to alter convictien from 
wrong to" right | aia in certain circumstances — See’ Criminal | 
Procedure’: — _ one 100 
PoLycamy—in Burma is undoubtedly lawful and it is not unlawful to 
' marry the sister of the living wife—See Buddhist Law—Itheri- 
_' tance—Marriage .... fea 1 ee i ats rit 
Power or Arpgttats Courtr—to alter convictions from wrong 
section in certain circumstances to: right stction-——Sée" Criminal 
Procedure vt sae ‘is sa aes 100 


WPROBATR AND ADMI iceminibe—Re. judioate—~Rorden of proof— . 
Evidence—41, 110.—The defendant. as widow had applied for. 
letters of administration to the estate of Maung Ba. Y.a. ° Her. 
status had been denied and the question . had.-been fought ‘out. at 
length in the proceedings under.the Probate and Administration. 
Act. Ina suit brought.against her for the estate.on the ground that. 
she was. not a. widow and ‘had no right | to inherit from see Ba. 


INDEX. 


Ya—Aeld—that the question of the defendant’s status could be 
fought out again and that section 41, Evidence Act, had no appli- 
cation. But keld—further—that as the defendant was in lawful 
ion of the estate the burden of proving that she was not the 

owner lay on the plaintiff. 
Ma Gaung-v. Ma Nyux, Civil Appeal No. 727 of 1904 (unpub- 


lished). . 
Kanhya Lal v. Radhathurn, 7 W-R., 339. ; 
Ma Hasn and one v. Ma On Gating and § others, U.BR., 
1902-03, 11, Prob and Admn. 
Mi Ngwe Zan v. Mi Shwe Taté ro ov oon 
PRoBaTEe AND ADMINISTRATION—Scope and object of the Act— 
Effect of grant of let ion of title can only. be determined 
finally in a regular suit.—The District Court after granting letters 
JSunctus officio, except in regard to the exhibition of an inventory 
and the revocation of the letters. 
Ye Gyon v. Mi Hm, 1 L.B.R 155. 
Karim Baksh v. K.E., (1903) 2 L.B.R., rt. 
Mi Pwa-y, Mi Thetn Yon, (i1go8) 4 L.B.R,, 257. 
3 Nege Pwe ¥. Mi Chan Tha ane oon oon oe 
—— 79—Nature of suit that may be brought under.—Pcinted.ont— 







that a person bringing a suit under—cannot sue merely to recover 


the loss which he has himself sustained owing to. the mal-adminis- 


tratien of the estate, but must sue as trustee for all persons 


interested in the estate. | 

Mi Saw Me y. Nga Nyan Hiaing and one vei _e 
TROFESSIONAL MISCONDUCT—.See Advocates ve oes 
Promissor¥ Note.—In computing the period of limitation in a suit 

brought on a—See Limitation obs asa TT 


Prorerty.—aA suit for bare divorce without and as distinct from 

partition of—will not lie under Buddhist Law—See Buddhist Law 
. —Divorce | _ we is nes - 
—— Claim by a third party to attached—See Criminal Procedure ,,, 


Prorecrtxe on Harpourtne a Turrr—See Criminal Procedure... 


Provincia. [xsotvency Act—15, r6—Acts of bad faith—Adjudi- 
cation.— AHeld—that the words “‘for any other sufficient reason” 
in section 15 havereference.to petitions presented by a creditor, and 
that when a petition has been presented by a debtor, if the Court is 
satisfied of the matters referred to in section 6 (3) (a), (6) and,(c), 
it must pass an order of.adjudication and that questions of acts 
of bad faith do not arise for consideration until a. later stage 
when the debtor applies under section: 44 for his discharge. 

Aranvayal Sabhapathy Moodaliar, 1.L.R., 21 Bom., 297... . 

Wathu Mal vy. The District Fudge of Benares, 1.L.R..32 All, 547. 

Uday Chand Maiti v. Ram Kumar Kahra, 15 Cal. W.N., p. 213. 
Mi Buv. Nga Po ye one oe ee oe 

*—— 15-16—Acts of bad faith— Adjudication. | 

Uday Chand Maiti v. Ram Kumar Khara, 15 Cal. W.N.,p 213. 

Natnhu Mal v. The District, Fudge of Benares, 1.L.R. 32 au, 547. 

Lamiruddin vy. Kadumogi Dast, 12 C-.L.J., 446. 


Girwardhari and one v. ¥ai Narain and others, LL.R: 32 All, 


645. 
Nga Natng v. Mi Bu _ one is = 
Provincia, Smate Cause Courts—3s5.—Held—that a suit for com- 


sation for maliciously causing a search for stolen property to 
Ce amade by the Police in the. plaintiff's house, is. not-.a suit for 
compensation for injury to the person within (Schedule II) Article 
35, and is not excluded from the cognizance of a Small Cause 
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Renemrtion.—Lease by mortgagee whether determinable on— 
U See Mortg: 

Res supicata—Burden of p —Probate and. Administration—Evi- 
dence—41, 110—See Probate and Administration 

R&stITOTION OF CONJUGAL RIGHTS—Effect of decree for.—Where a 
decree for—against a wife is in full forceand no new cause for 
living apart is alleged, the wife’s application for ‘maintenance 
should be disriissed—See Criminal Procedure oe a6 


Ss 


‘SaLe-PROCREDS OF PROPERTY IN EXEcUTION.—Distribution of—in 
contravation of section 63—See Civil Procedure 
“SgaRcH OF STOLEN PROPERTY.—A suit for compensation. ‘for malici- 
ously causing a—to be made by the Folice in plaintiff's house. is 
not a suit for compensation for injury to the person within (Sche- 
dute Il) Article 35, and is not excluded from the cognizance of a 
Small Cause Court— Sze Provincial Small Cause Courts ase 
‘Smart Cause Courts—35—Provincial. Held—that a suit for compen- 
sation for maliciously causing a search for stolen property to be 
made by the Police in the plaintiffs house, is not a suit for 
compensation for injury to the person within (Schedule II) 
Article 35, and is not excluded from the cognizance of a Small 
Cause rt—See Provincial Small Cause Courts 6 
Suits Vatuatios Act—11.— Where a suit for specific performance 
ofa contract for sale was tried without objection in the Sub- 
divisional Court, plaintifi’s allegations being that, of the total 
consideration of Rs. 4,600, Rs. 600 had been paid, Rs. 2 raed were 
to be paid by redemption of a mortgage held by a third and 
onl , 2,000 remained payable to the Aedendacie an thee the 
value of the suit was therefore Rs. 2,000, and where on an objection 
raised by the defendant in the Lower Appellate Court, the decree 
was set aside and the Subdivisional Court directed to return sue 
plaint for presentation to the proper Court on the authorit 
Maung Myaing v. Maung Shwe Von, —Held—dissenting Bo 
Maung Myaing v. Maung Shwe Yon, that section m, Suits 
Valuation Act, applied, and that it was not competent to the 
Lower Appellate Court to make the order it did unless satisfied 
that the underyaluation prejudicially affected the disposal of the 
suit on its merits. 
Ma Léky. San Ya Tha, .B.R., 1897—1091, I], 443. 
Nga Myaing v. Nga Shwe Yon, 1 L. B.R., 85 (dissented On: 
Krishnasamt v. Kanakasubaz, LL.R. 14 Mad _» 183. 
Vasideva v. Madhava, I. L.R. 16 Mad. «» 326, 


Gaurachandra Patnatkudu v. Vikrama Deo, 1.L.R. 23 Mad., 367. 


Baijnath Singh v. Mi Gauk and one... = 


T 


‘Turer.—Protecting or harbouring a—See Criminal Procedure ws 

“Trawsrer oF Prorerty—41, 70, 78,85, 237.—Where a mortgagee, 
knowing or having reason to know at the time of filing a mortga 

suit that the property was sold to a third party, fails to join the 

utchaser as a defendant in the suit, —Held—the mortgagee, by 

own ye to join the purchaser a party in his suit, is 

estopped from denying that the purchaser has a ight: to the 

declaration that the decree in the mortgage suit is inoperative as 

Amey purchaser regarding the mortgaged property—See 


—— 68 (4) (c Limitation —115, ‘116, 120, 132—M sr ht to 
8 (5) 7 ortgagee ig 
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Vittacs Act—19 (1).—To convict under section t9(1) of the Village 
Act, 1907, it is necessary to show that the accused had built their 
houses without the permission of the Deputy Commissioner and 
after the 1st January 1908. 

K.E. 2, Nga Nyo and 10 others. “ae Sie _ bie 

Ww 


‘Wure.—Distinction between—and concubine—See Buddhist mane 
heritance 


In 
Witness. — Proceedings with a view for the rosecution ofa—for giving 
false evidence—See Penal Code = 


‘Wirnesses.—It is the duty of a Judge or Magistrate to read over 
himself or have read in his presence and make necessary corrections 
in the depositions of—in the presence and nOmene of the accused 
or his pleader—See Criminal Procedure 

—— Held—that an omission to ask the accused “whether he 
wished to exercise his right reserved by proviso (a) to section 350, 
Criminal Procedure Code, to recall—for the prosecution does not 
necessarily constitute a material irregularity which would necessarily 
invalidate the proceedings, unless it can be shown from the 

gs that the accused has been materially prejudiced thereby 
or 2 failure of j en was occasioned by the ese Criminal 
rocedure ae eee \e 


G. B.C. P. O.—No. 55, J. C. U. B., 23-4-1914—1 003—R, E. R. 
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